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DATES: We will accept comments until
February 25, 2003, We will hold ene
public hearing on this propesed rule; we
have scheduled the hearing for January
23, 20083, from 6:30 p.m. to 9;00 p.m, in
the Lea Rich Theatre at the Tueson
Convention Center in Tucsan, AZ.

" ADDRESSES: Send comments and
information to the Field Supervisor,
Arizona Eeological Services Office, 2321
West Royal Palm Road, Suite 103,
Phoenix, AZ 85021, Written comments
may also be sent by facsimile te 602/
2472513 or by electranic mail (email)

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Setvice

50 CFR Part 17

RIN 1018-Al48

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for the Arizona Distinct
Population Segment of the Cactus

Ferruginous Pygmy-~owl (Glaucidium
brasilianum eactorum)

AGENEY; Fish and Wildlife Service,

Interior to cfpo_habitat@fws.gov. Copies of the
ACTION; .Proposed'rula'- notice of draft economic analysis are availahle an
ava ilaﬁility. ; the [nternet at hitp://

ifw2irm2.irml.r2.fws.gov/, by writing the
Field Supervisor at the above address,
or by calling 602/242-0210 to have a
copy mailed to you or that you may pick
up at the addrass above. Commants and
materials received will be available for
public inspection, by appaintment,
during normal business hours at the
above address. The public hearing will
be held in the Leo Rich Theatre at the
Tucson Convention Center at 206 South
Church Avenue, Tucson, AZ, 85701,
FOR FURTHER INFORMATION GONTACT;
Steve Spangle, Field Supervisor (see
ADDRESSES) (telephone 602/242-0210;
faosimile 602/242~25183),
SUPPLEMENTARY INFORMATION;

Backgrqund

© The castus ferruginous pygmy-awl
(Glaucidium brasifianum cagterum)
(pygmy-owl) is in the arder Sitrigiformes
and the family Strigidae. It is a small
bird, approximately 17 centimeters (em)
(6.75 inches (in)) long. Males average 63
grams (g) (2.2 ounces (0z)), and females
“average 75 g (2.6 0z). The pygmy-owl is
reddish hrown overall, with a gream-
colored belly straaked with reddish
brown, Golor may vary, with some
individuals being more grayish brown.
The crown is lightly streaked, and a pair
of black/dark brown spots outlined in
white oscur on the nape suggesting
“ayes.” This species lacks ear tufts, and
‘the eyes are yellow. The tail is relatively
long for an owl and is calored reddish
brown with darker brown bars, The
pygmy-ow] is primarily diurnal (active
during daylight) with erepusgular
(active at dawn and dusk) tendengies.
They can be heard making a long,
monotonous series of short, repetitive
notes, mostly during the breeding
season. o
The pygmy-owl is one of four
subspecies of the ferruginaus pygmy-
owl. It accurs from lowland gentral
Arizona squth through western Mexigo
to the States of Colima and Michoacan,
and from seuthern Texas south through

SUMMARY: We, the U.S. Fish and
wildlife Service, propose designation of
critical habitat pursuant to the :
Endangered Spegies Act of 1973, as
amendad (Act), for the cagtus
ferruginous pygmy-awl (Glaucidium
brasilignum cactorum) (pygmy-owl).
Information qn the biological needs of
the pygmy-ow] that would help us
defins areas assential to its conservation
is limited, However, we must respond to
a court order issued on September 21,
2001, vacating critical habitat
established for the pygmy-owl and
remanding the previous designation of
eritical haiitat for preparation of a new
analysis of the economic and other
effects of the designatien (National
Asseciation qf Home Builders st al. v.
proposed designation, totaling
approximately 488,863 hectares (ha)
(1,208,001 acres {ac)), ingludes portions
of Pima and Pinal Gaunties, Arizona,
and includes approximately 9 percent of
the recognized histarical range of the
pygmy-owl in Arizona, If this proposal
is made final, sectien 7 of the Act wauld
prohibit destruction or adverse
modification of critical habitat by any
activity funded, authorized, or carried
out by any Federal agency. As required
by section 4 ¢f the Act, we will consider
economic and ether relevant impacts
priar to making a final decision on the
size and cenfiguration of eritical habitat,
We alsg anneunce the availability of the -
draft seqnemic analysis condugcted on
the proposed designation of critical
habitat for the pysmy-owl. We solicit
data and gamments frem the public on
all aspects of this proposal, ingluding
data on egenamic and other impacts of
the designation. We may revise this
prapesal to ingorporate or address new
information received during the
comment peried, We expect to publish
a notice making the draft pygmy-owl
recovery plan available for public
comment in November 2002.

the Mexican States of Tamaulipas and
Nnavo Leon. Only the Arizona
pepulation of the pygmy-owl is listed as
an endangered species (62 FR 10730;
March 10, 1807),

The total number of pygmy-owls and
their distribution in Arizona are
ynknown. Survey and monitaring work
in Arizona resulted in documenting 41
adult pygmy-owls in 1999, 34 in 2000,
36 in 2001, and, most recently, 18in ~ ”
2002, A cumulative total of 85 occupied
sites (includes both-single or paired--
birds) were recarded during these 4 = = .
years (Ahbate et al. 1999, 2000, AGFD
unpubl, data). Mast of thege pygmy- -
owls were distributed in four general -
areas: northwest Tugson, southerr Pinal’
County, Organ Pipe Cactus National * "~
Monument, and the Altar Valley. We
believe that more pygmy-owls existin * *
Arizona, but systematic surveys have =
not been conducted in all areasof -
potential habitat, o

In additjon, recent survey information
has shown pygmy-owls to be more”
numerous adjacent to and near the
Arizana barder in Mexico (Flesch and
Steidl 2000). There also exists
considerable unsurveyed hahitat on the
Taoheno O'odham Nation, and, although .
we have no means of quantifying this .
habitat, the distribution of regent
sightings on non-Tribal areas east, west,
and south of the U.S, partion af the
Tehono Q'adham Nation lead us to
reasonably cenclude that these Tribal
lands may support meaningful nymbers
of pygmy-owls. Cansequently, we
believe that it is highly likely that the
averall pygmy-ewl population in
Arizana is maintained by the movement
and dispersal ef owls among groups of
pygmy-owls in southern Arizona and
northern Mexico rasulting from the
connectivity of suitable habitat. The
extent to which pygmy-awls disperse
across the U.S./Mexico borderis = °
unknewn, Therefore, addressing habitat
connectivity and the movementsof
pygmy-owls within Arizona is the
primary consideration of this proposal
due to the importance of maintaining
dispersal and movement among pygmy-
owl groups, N N

Given recent data, it is probable that
conservation of the pygmy-owl in
Arizana requires both sufficient
numbers and productivity of pygmy-
awls north of the border and
immigration of pygmy-owls from
Mexico into Arizona, although we do
net knew at this time to what extent
immigratian does or needs to 0GQur.

The patchy. dispersed nature of the
pygmy-ow] papulation in Arizona
suggests that the averall population may
function ag a metapapulation. A
metapopulation is a set of
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subpaptlations within an area, where
movement and exchange of individuals
amang population segmants is possible,
but not rautine. A metapopulation’s
persistence depends on the combined
dynamigs of the Eﬁgductivity of
subpepulations, the majntenance of
genetic diversity, the gvailability of
suitahle hahitat for maintenance and
expansion of subpopulations, and the
“rescue” of spbpgpulatiens that have
experienced laeal extingtions by the
subsequent recolenization of these areas
by dispersal from adjacent population
segments (Hanski 1998, Hanski and
Gilpin 1981, 1897), The lacal groups of
pygmy-owls within Arizona may
function as subpopulatiens within the
context of metapopulation theary.
Howaver, more information is needed
regarding the population dynamics of
pygmy-owls in Arizona. :
Historically, pygmy-owls were
recorded in assoeiation with riparian
waodlands in gentral and southern
Arizona (Bendire 1892, Gilman 1909,
Johnson et al. 1987). Plants present in
these riparian sommunities ingluded
cottanwood (Popu/us frementii), willow
(Salix spp.), ash (Fraxinus veluting), and
hackberry (Celtis spp.). Howaver, recent
records have dogumented pygmy-owls
in a variety of Vegetation communities
sych as riparian woodlands, mesquite
(Prosapis veluting, and P. glandulosa)
hosques (8panish for woadlands),
Sonoran dessrtscrub, semidesert
grassland, and Sonoran savanna
grassland gemmunities (se¢ Brown 1994
for a description of these vegetation
communities). While native and
nonnative plant species gomposition
differs among these communities, there
are certain unifying charagteristics such.
as the presence of vegetatign in fairly
denasg thigkets or woodlands, the
presence of trees, saguaras (Garnegiea
glganteus), or argan pipe cactus -
(Stenacereus thurberi) large enpugh to
support eavities for nesting, and
elevations below 1,200 meters (m)
(4,000 feet (ft)) (Swarth 1914, Karalus
and Eckert 1974, Monson and Phillips
1981, ]Qhﬂﬁ_gﬂl‘d 1988, Enriguez-Rocha
et al, 1993, Proudfeot and Johnson
2000). Large trees provide sanopy cover
and cavitigs used for nesting, while the
density of mid- and lower-story
vegetation pravides foraging habitat and
protection {rom predators, and it
coniributes to the gcgurrence of prey
items (Wilcox et al, 2000), =
The density of trees and the amount
of canopy gover preferred by pygmy-
owls in Arizona has not been fully
defined. However, preliminary results
from a habitat selection study indicate
that nest sites tend to have a higher
degree of canepy covar and higher

vegetatian diversity than randem sites
(Wilcox et al. 2000). Overall vagetation
density may not be as impartant as
patches of dense vegetation with a
developed canopy layer interspersed
with open areas. Vegetatian structure
may be more important than species
eomposition (Wilcex et al. 1899, Cartron
et al, 2000). This is related to the fact
that canopy eover and layers of
vegetation previde hunting perches,

_ thermal gaver, and promote predator

avoidance regardless of species. Larger
trees with greater canapy also have a
greater potential to support cavities
negded fgr nesting. Flasch (1899)

.indicated that areas with larga trees and
(canopy caverage are likely important

areas for pygmy-owls in the Altar

: Valley. Riparian and xeroriparian (dry

waghes) areas, which are often used by
pygmy-owls, are generally characterized
by increased vegetation layers, higher
plant diversity and larger tree sizes

- hegause of increased moisture

availahility.
.Background information on the

" ecology and life histary of pygmy-awls

relied on many of the documents
reviewed duripg the proposed listing
(59 FR 63975; December 12, 1894) and
final listing (62 FR 10730; Margh 10,
1997) and our previous designation of
critical habitat (64 FR 37419; July 12,

1998). We have also reviewed bialqgical
data from pygmy-owl studies made-

available singe the previous dasignation
{Abbate et al. 1999, 2000, Cartrop and
Finch 2000, Prondfoat and Johnson
2009, Wileox, et al. 2000), Singe the,
previous designation of critical habitat,
there were very few new references that
provided additional informatien an
characteristics of pygmy-owl habitat. .

~ Nong of the new biological data
" contradicted previous studies on the
.. acalagy of the subspecies; however,
. these studigs have refined our

understanding of the pygmy-awl's
ecology. The information abave
summarizes the key elaments of the
pygmy-owl's habitat that are pertinent
to the designation of critical habitat.
Additional information on tha biolagy
of the pygmy-owl is contained in the
“Primary Constituent Elements" section
of this rule,

Previous Federal Actions
We included the pygmy-owl in our

. Animgl Notice of Review as a Gatagary

2 candidate species throughoeut its Tange
on January 6, 1889 (54 FR 554), Category
2 candidates were defined as those taxa
for which we had data indigating that
listing was passibly appropriate but for
which we lacked substantial
information on vulnerability and threats
to support proposed listing rules. After

salisiting and reviewing additional
informatian, we elevated the pygmy-awl
to category 1 status throughgut its range
in our November 21, 1991, Notice of
Review (36 FR 58804). Category 1
candidates wara dafined as those taxa
far which we had sufficient information
on bialogical vulnerability and threats
ta support prapesed listing rules but for
whigh {ssuance of proposals te list were
precluded by ether higher-prisrity

listing activities. Beginning with our
gombined plant and animal Natjce of -
Reviaw of February 28, 1896 (61 FR

- 75996), we discentinued the designation

of multiple categaries of candidates,and
only taxa meeting the definition of
former category 1 candidates are now
recognized as gandidates for listing
PWIhQses, .

" (On May 28, 1892, a cealition of -
canservation arganizations (Galvin et al.
1992) petitioned us te list the pygmy-
owl as an endangered species under the
Act, In agcordance with section
4{b)(3)(A) of the Act, on March 9, 1993,
we published a finding that the petition
pregentad substantial scientific or
commergial information indicating that
listing of the pygmy~owl may be
warranted and gommengsd a status
review of the subspecies (58 FR 13045).
As arasult of information collegted and
evaluated during the status review,
ingluding information collected during
a public comment periad, we praposed
ta list the p{gm}eowl as endangered
with eritigal-habitat in Arizona and
threatened in Taxas (59 FR 63975;

‘Decamber 12, 1904). After a review of

all comments received in response to
the propased rule, we published a final

.- rule listing the pygmy-owl as

endangered in Arizana (62 FR 10730;

" Maroh 10, 1997). In-that final rule we

determined that ligting in Texas was not

warranted and that gritical hahitat

designation for the Arizona papulation
was not prudent. .

On Ogtober 31, 1997, the Southwest
Center for Biplogisal Diversity filed a -
lawsuit in Federal Distrigt Gourt in
Arizona against the Searetary of the
Depsrtment of the Interior for failure to
designate gritical habitat for the pygmy-
ewl and a plant, Lilaeapsis v
sehaffreriana var. recurva, (Huachuca
water umbel) (Seuthwest Center far
Biolagieal Divergity v, Babbitt, CIV 97~

© 204 TUC ACM). On Qctoher 7, 1968,

Alfreda €, Margquez, Senior U], District
Judge, issued an order that, aleng with
subsequent clarification from the Court,
required proposal of critical habitat by
December 25, 1998, followed by a final
determination 6 months later.  *
In September 1908, we appointed the
Cactus Ferruginous Pygmy-owl
Regovery Team (Recavery Team),
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comprised of hiplegists (pygmy-owl
exparts and raptor ecologists) and
representatives from affected and
interested parties (i.e,, Fadera] and State
agencies, loeal governments, the Tohano
O'adham Natieh, and private graups).
QOn December 30, 1998, we proposed
to designate critical habitat in Arizona
for the pygmy-owl (63 FR 71820). On
Anpril 15, 1989, we released the draft
econamic analysis on praposed critical
habitat and regpened the public
comment period for 30 days (64 FR
18596). On July 12, 1998, we published
our final eritical habitat determination
(64 PR 37419), essentially designating
the same areas as wars proposed.
On January 9, 2001, a cealition of
plaintiffs filad a lawsnit with the
District Caousrt of Arizona ghallenging the
validity of the Service’s listing of the
Arizona population of the p&gmy-owl as
an endangered species and the
designation of its gritical habitat. On
September 21, 2001, the Court upheld
the listing of the pygmy-ow! in Arizona
but, at qur request, and without
otherwise ruling on the critical habitat
issues, remanded the designation of
critical habitat for preparation of a new
analysis of the egonomic and other
effects of the designation (National
Associatian qf Home Builders et ql. v.
Norign, Civ-00-0903-PHX~SRB). The
Court also vagated the critical habitat
designation during the remand,
Subsequently the court ordered that we
submit the prapesed rule to the Federal
Register on or before November 15,
2002, and that we must issue a final rule
by July 31, 2003, The plaintiff’s appeal
of the listing decisipn is still pending.

Draft Becovery Plan - ‘

Restoring an endangered or -
threatened spegies to the'point where it
is recovered is a primary goal of our
Endangered Species Program. To help
guide gs,e recavery effort, we prepare
recovery plans for most of the listed
specigs native to the United States.
Recovery plans describe actipns
aonsiderad pecessary for conservation of
the species, establish eriteria for
downlisting or delisting them, and
estimate time and oost for implementing
the recovery measures needed. A final
recovery plan formalizes the recovery
strategy for a spegies, butis nota
regulatery decument (i.e., recovery
plans are advisory documents because
there are no specifie protections,
prohibitions, or requirements afforded
to1 a sip.ecies hased solely en a recovery

a.n 1
i In September 2002, the Recovery
Team developed s proposal for the
current draft of the reepvery plan which
outlines a reqommended recovery

strategy for the pygmy-owl. We
reviewed and considered the pertinent
information gontained in the gurrent
draft regovsry plan in developing this
praposed critical habitat designation -
because it represents the best scientific
data gvailable to us. We are reguired to
base listing and critical habitat
decisions en the hest scientifig and
commereial dats available at the time
(16 U.5.C,'§ 1533(h)(1)(A)). We may not
delay making our determinations until
more information is available, nor can
we he reguired to gather mare
information hefore making eur
determination (Southwest Center for
Biological Diversity v, Babbitt, 215 F, 3d
58 (D.C. Cir. 2000)), This proposal relies

" upon the best scientific and cammercial

data available o us including the
hiological and habitat information
described in the draft recovery plan, and
recognized principles of conservation
biology. However, the propased
designation does not include all areas
which are identified in the deaft
recovery plan. Instead this propased
criticalriabitat designatien includes
only those areas that we consider
essential to the conservation of the
species, :

. Critical Habitat

Critical habitat is defined in sgction 3
of the Act ag—(i) the specifi¢ apgag =
within the geographic area ageupied by
a species, at the time it is listad in =~ ~
accordance with the Aqt, on which are
found those physical or biological
foatures (I) essential to the conseryation
of the species and (I} that may require
spacial management consideratien ar
protection and; (ii) specific arsas

‘outside the geographic area ogcupied by

a species at the time it is listed, upon
determination that such areas are
essential for the conservatign ef the
specigs. Regulations at 50 CFR 424.12(e)
further state that areas outside the
geographical area presently oceupied by
the speeies will only he designated if
presently gceupied areas are insufficient

to-ensure the eonservation of the -

speaigs, The term “conservatian,” as
defined in section 3(3) of the Act and in
50 CFR 424.02(c), means "to use and the
use of all methods and procedures
which are necessary to bring any
endangered gpecies ar threatened
species te the point at which the
measures provided pursuant to this Agt
are no longer necessary" (i.e,, the
species is recovered and removed from -

 the list of endangered and thrgatened

species). ‘

Section 4(b)i2) of the Act requires that
we base critical habitat proposals upon
the best soientific and commereial data
available, after taking into congideration

the economic impaet, and any other
relevant impaet, of specifying any
particular area ag gritical habitat, We
may exclude areas from critical habitat
designation when the benefits of ‘
sxglusion gutweigh the benefits of
ingluding the areas within critical ‘
hahitat, provided the exclision will not
result in the extinetion of the species. .
Critical habitat regeives pretection
from the prohibition against destruction’
ar adverse madification threugh

- raquired consultatien under section 7 of

the Act with regard to actions carled
out, funded, or autherized by a Federal -
agency, Segtien 7 aleo requires
conferences on Federal actions that are
likely to result in the adverse =~
maodification or destruction of preposed
critical habitat. Whare Federal agency
action is involved, such as in permitting =~
or funding, critical habitat designatiod ™™
qan affect private landowners, State, or
Tribal activities. Aside from the added’
pratection pravided under section 7, the
Act does not provide other forms of
grotaction to lands designated as critical
habitat, ' '

Areas ontside the oritical habitat
designation have been, and will
gontinng to be, subject to conservation
actions that may be implemented under
sagtion 7(a){1), the species’ regulatory
protections afforded by the section
7(al(2) jeopardy standard (see “Effects of
Critical Hahitat Designation” section
helow), and the section 9 take
prohibition, Federally funded,
parmitted or implemented projects
affecting listed species outside their
designated critical habitat areas may
still result in jeapardy findings in some
cases, Similarly, critical habitat
designations made on the basis of the
best available information at the time of
designation will not contral the
direstion and suhstangs of future ~
rgpevery plans, habitat conservation -

" plans (HCPs) under section 10 af the

Act, ar ather species conservation.

" planning efforts if new information

available to these planning efforts calls

far a different outgame,
Methods »

In determining areas that are essential
for the canservation of the pygmy-owl
in Arigona, we uged the hest sgientific
information available, This information
includes habitat deseriptions and |
pygmy-awl life history information
inc-'lugi.ng; Abbate et gl. 1999, 2000,
Cartron and Finch 2000, Proudfoot and
Jehnson 2000, Wilcox, et al, 2000,
Additional infarmation to identify and
define specific habitat needs of pygmy-
owls in Arizona has hean gathered since
our injtial critical habitat designation in
1999, including surveys and research by
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the Arizona Game and Fish Department
(AGFD)}, Data from Eroigﬁ,t glegrance
surveys candueted by private
consultants were also ysed to help in
our understanding of pygmy-owl

_distributian, We also considerad.
preliminary babitat assessment work
which has beep initiated in limited
areas of the State, primarily on Bureau
of Land Management (BLM) and U.S.
Forest Servige (F8) lands, and initial
micro-habitat reseazch studies have
been sondusted by the AGFD,
Unpublished data gathered by the AGFD
with regard to dispersal, numhers, and
distribution of pygmy-owls were also
considered, .

The number of known pygmy-owls in
the State romaixis relatively fow, and the
information base regarding the needs of
this species is still small. This
necessitated our reliance on limited
information as we developed this
critical habitat propesal, Recent survey
data indicate that the majority of known
pygmy-owls in Arizena are found in the
southern pertion of its historical range
in the State (Abbate et al. 1996, 1989,
2000, AGFD unpubl. data), Specifically,
surveys that have been conducted have
praduced na recsnt (since 1997) records
of pygmy-owls {n the nerthern and
eastern pariphary of the historical range,
such as the riparian habitats along the
Gila, 8an Pedro, and Salt Rivers,
although the survey effort in these areas
has not been extensive nar systematic in
nature. Most surveys are conducted for
project-related purposes; therefore, the
vast mgjority of surveys have occurred
in the NW Tucson area whers the
greatest amount of development is
oceurring within the qurrent range of
thg‘a/‘}gygmyeowl.

e reviewed survey information from
Arizona and have emphasized those
areas that ¢ontain recent (since 1997),
verifiad (per AGFD recommended
criteria) records of pygmy-owls in-
Arizana. Thus, when we refer generally
to verified sites within the text of this
rule, we are referring to sites
fdoeumented singe 1997, We determined
that using sites decymented since 1997
would ensurs that this propesed
designation of critiea] habitat is based
on the most recent data that most
closely represents the current status ef
the pygry-awl, Survey effort has been

@ most gonsistent and extensive since
the listing of the pygmy-owl in 1997. As
noted helow, a priority action within the
draft Recovery gl,am is to provide
pratectien for all verified sites of
Pygmy-owls in Arizona sinee 1993. Our
emphasis in protegting recent (since
1907) verified sites of pygmy-owls is,
naonetheless, aonsistent with the draft
Recovery Plan in that the areas we have

proposed for designatien alsg inglude
those sites where pygmy-owls wers
documented between 1993 and 1997, In
order to maintain genetic and
demographic interchange that will help
maintain the viability of what may he a

regional metapopulation of pygmy-owls,

we included habitat linkages that allow
movement and dispersal among the
areas supperting pygmy-owls, Dispersal
is the straight line distance a juvenile
pygmy-owl travels from its nest to the
site where it hecomes resident. Finally,
wae recognize that maintenance of a
viable pygmy-ow!l population in
Arizona is likely dependent upon

. immigration from the population in

Sonara, Mexico, and that maintaining
habitat through which pygmy-owls can
move betwean Mexice and the northern
portion of the Arizona range is essential
to the Arizona population’s
conservation.

- This critigal habitat proposal includes
four of the five areas recommended by
the Recovery Team as Spacial

. Management Areas (SMAs), The fifth

SMA was not included based an the
lack of recent verified pygmy-owl
lpcations in that area, our inability to
determine if the SMA, included the
primary censtituent elements daserihed
in this rule, and the Recovery Team's
description of this area as nesding
further investigation to confirm its role
in recovery, 8MAs are those portions of
certagin Recovery Areas (Recovery Argas
1, 2, and 3) that the Recovery Team
recommended, and we concur, as
needing special management based
primarily on imminent and significant
threats, but also on occupancy by awls
and habitat function (nesting, digpersal,
gtc.). The defining charagteristics of the
8MaAs, i.e., they provide some necessary
function far pygmy-owls and are under
imminent and significant threats,

 indicate that regulation may play an

important role in the conservation of
these areas. Any portien of an SMA that
is included in this proposal, but does
not contain the primary canstituent
elements, is excluded from critical
habitat by definition.

Generally, the proposed system of
critical habitat was developed based on
recent, verified ow] sites, the presence
of areas that are below 1,200 m (4,000
ft} and include one or more of the
primary copstituent elements related to

_ vegetation (see discussion below), the

average straight-line dispersal distance
(8 km (5 mi)) from nest sitas (AGFD
unpubl. data), and the SMAs describad
above, The average dispersal distance
was used to define the area that is likely
to be necessary for the maintenance of
existing breeding locations through
mate replacement and reqceupation of

sites through dispersal. The average
dispersal distance is a measure of
ceniral tendency whieh ingreases the
likelihood that the arsa will actually be
used by dispersing juvenile pygmy-
ewls, unlike the max{mum or minimum
distances which are extremes and more
likely to he chance events. In addition,
most (10 out of 16) measured dispersal

- distances were helow the average,

indicating that using the average
dispersa] distance aceeunts for the
distance documented as typically being

. used hy dispersing pygmy-owls (AGFD

unpubl. data), Areas proposed for
gonnectivity that fall autside the average
dispersal distange are still essential for
pygmy-owls and could petentially be
used for dispersal as all proposed areas -
af critical habitat also fall within the
maximum dispersal distance 34.8 km
(21.8 mi) from recent, verified awl
locations and are considered acoupied
as described below. :

We have proposed an interconnected
system of habitat linkages. All proposed
Critical Hahitat Units (GHUs) suppart
nastipg and dispersal habitat or are
within dogumented pygmy-owl
digpersal distances, and thus ars likely
to be used by dispersing pygmy-owls
during eertain seasons or years. Bacauss
the avees included in this praposal are
likely to be usad by pygmy-ewls for-
breeding, feeding, sheltering, or
dispersing, we congidered them to be

‘within the geographic area occupied by

the species. As with ether raptor species
(Call 1979), pygmy-owl nest sjtes and
accupied territaries cap vary from year
to year over the landscape, as well as
within 8 pygmy-owl's hame range
(Abbate 1999, 2000, AGFD unpubl.
data). Information an raptors indicates
that it is not uncomman for sites to be
occupied, become vacant, and then be -
reocoupied gver time (Woadbridge and.
Detrich 1994, Reynolds etal. 1994).
Therefore, although a specific site may
he unoccupied at one point in time, it
may be aceupied at a different point in
time, particularly given that all the areas
proposed as eritical habitat are helow
1,200 m (4,000 ft) and include ene or
maore of the primary gonstituant
elements ralated to vegetation, except
for the faw lacations without primary
gonstituent glements that we were
unable to exclude explicitly due to

mﬁa ing gonstraints,

Habitat linkages within the histarical
range of the pygmy-awl in Arizona can
play a pivotal role in maintaining this
potential Arizona metapopulation,
especially since the pygmy-owl is ,
capable of dispersal up to 34.8 kin (21.8
mi) {AGFD unpubl, data). We believe
that habitat linkages will provide
gennactions for the movement of
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dispersing pygmy-ewls among local
groups of pygmy-ewls on the Tehono
O’edham Natien, in the Altar Valley, on
Organ Pipe Cactus National Monument,
in nortbwest Tucson, and in Pinal
County. We also believe that this

" intarconnacied matrix will allow the
gotential immigration of pygmy-owls

om Mexiaa o help maintan the

Arizepa pepulation. Altheugh habitat
that allews for dispersal may he
marginal for nesting, we believe it can
provide raasting, perching, foraging,
and predator aveidanee habitat an
maintains an important linkage function
amang blacks of nesting habitat both
within local groups of pygmy-owls and
througheut the overall range of the
pygmy-owl in Arizana.

Without habitat linkages, the overall
population of pygmy-owls in Arizona
has 13 likely to becoms fragmented to
the extent that individuals may be
unabls to disperse and find mates and
suitable bloeks of nesting habitat.
Additionally, adequate habitat must be
available to allew survival of juvenile
pygmy-owls and their recruitment as
breedin_% adults. We believe this is
essential for maintaining the current
pﬂ{)ula-tian and hope that this approach
will facilitate expansion of local
pgpulations. In particular, enlargement
of small, local groups of pygmy-owls by
expansion onto adjacent lands would
not anly increase the chances of their
long-term suzvival, but would also
improve connectivity among local
Populations by enhancing their value as

‘stepping stones" within the :
distribution of the overall population.
Low papulation rnumbers and
fragmented habitat reduce the '
probability that logal groups of pygmy-
owls will recolanize naturally in order
to offset populatien flugtuations and
local papulation lngses, resulting in the
extirpation of this distinct population
segment, . » :

As disguased above, the need to
connect known pygmy-owl sites and
logal papulations wiﬂ}x' each other is -
necessary te the maintenance of the
overall pygmy-owl population in
Arizana. All known recent pygmy-owl
sites and recommended SMAs are
included in our proposed critical hahbitat
designation. We selected connections
for these areas based on our knowledge
of the exiating habitat and on aerial
photegraphy. Same areas proposed for
connectivity fall qutside of the 6-mile
average dispersal distance around

nown pygmy-owl locations, However,
these argas are still likely to be occupied
because all areas proposed also fall
within the maximum dispersal distance
dogumented for pygmy-awls in Arizona

(34.8 km (21.8 mi]) (AGFD unpubl.

data), substantiating their ggtential use
by dispersing young from known
pygmy-owl sites. _

'his proposed designation does not
include all lands identified as Recavery
Areas in the draft Recovery Plan, nar
does it include all areas previously
designated as eritica) habitat (64 FR -
37419; July 12, 1999). Somse areas have
been added based on pygmy-owl
logations dagumented since the
pravieus designation, Areas net being
prepased for designation that are
identified within the draft recovery plan
or that were ineluded in the pravious
designation have been excluded hased
on tﬁe lack of survey and research
information sufficient to allow qur
determination that thay are essential te
the conservation of the species in
Arizona, Changes reflected in this
proposal as eompared to the previous
designation resulted from a refinement
of our understanding of the current
numbers and distribution of pygmy-
owls. We are not proposing to inglude
all draft recpvery areas nor all areas
from the previous designation bacause
(1) they do not inglude any recent,
verified locations ef pygmy-owls; {2)
they da not fall within the average = -
dispersal distance (8 km (5 mi)) from
recent, verified pygmy-owl lacationg; (3)
the draft racovery plan indicates that
some of these areas are in need of
further research (i.e, surveys, habitat
assessment, etc,) and may be used for
possible augmentation activities, not to
protect known pygmy-owl sites; (4) they
do not pravide gannegtivity proximate
to known pygmy-owl sites or SMAs; and
(5) some of these areas have not heen
evaluated with regard to current habitat
suitability (i.e., they are not known to
contain the primary constituant
elements). This does not mean that
these areas are not pessibly beneficial to
the species, simply that we gould not
yet determine, based on the hest
available scientific data, that they are
essential for the conservation of the
speeies or in need of special ,
management and protection, Wa intend -
to promote conservation and recovery of
the pygmy-owl in these areas through
the use of ether tools which may =~ -
include the reestablishment of pygmy-
owls through a segtion 10(j) =~
experimental population rule, HCPs,
Sate Harbor agreements, and saction 7
consultations under the jeopardy
standard, if applicable,

-In developing this critical habitat
proposal we made an effort to avoid
develaped areas such as towns,
agricultural lands, and other areas
unlikely to cantribute to pygmy-owl
conservation. However, limitations on
spatial data (e.g.,, vegetative and ather

land-caver information), plus the
difficulty in legally describinﬁ particular
patierns of vagetation, pracluded us
fram mapping critical habitat in
sufficient detall to exglude all. such -
areas. Therefors, the 1,208,001 acres.
within the boundaries does not n
represent critical hebitat acreage: anly
areas within the geographic boundaries
that are helow 1,200 m (4,000 #) and
inglude ene or more of the primary
constituent elements related to
vegetation are actua.ll&; critical habitat.
Thus, lands without the primary =~
censtitugnt elements are excluded from
proposed critical habitat by definition. -
However, these lands account far a very
small praportion of the tota] proposed.
designated area. We request &at pesr
reviewers who are familjar with this
&pecies review the praposed rule (ses,
""Peer Review" segtion below) in arder
to ensure that we have identified thuse
areas that are essential for the
aongervation of the pygmy-owl, and

- avoided designating unsuitable habitat

inapprapriately,

. Primary Constifuent Elements

In aceordance with section 3(5)(A)0)
of the Aat and regulations at 50 CFR .
§424.12, in detarmining which areas to
propose as critical habitat, we consider
those physical and biological features
that are essential te the conservation of
the species and, within areas currently
occupied by the species, that may

- require special management

congiderations or protection. These
&gnemlly include, but are not limited to,
e following: space for individual and
nopulation'growth, and for nermal
ehaviop; faod, water, or other
nutritienal or physiological

- reguirements; cover or shelter; sites for

breeding, repredugtion, er rearing of
offspring; and habitats that are protected
fram disturbance or ape represantative of
the historical gaographicaland =~

. ecglogical distributions of a species..

The specific primary constituent.
elements r’eguired for pygmy-owl
hahitat are derived from the biological
geiads of the pygmy-awl] as described

glow,

Space for Individual and Population
ewth and Narmal Behavior :

As described previously, Pygmy-owls

‘were recarded in association with

riparian wogdlands in eentral and
southern Arizona (Bendire 1892, Gilman
1909, Johnson et al. 1987) and are

“eurrently found in a variety of -

vegetation communities such as riparian
woodlands, mesquite bosques, Sonoran
desertscruh, semidesert grassland,
mesquite grasslands and Sonoran
savanna grassland aemmunities (see
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Brown 1904 for vegetation community
descriptions).

During the 1990s, nesting pygmy-owls
were recorded in the Arizona upland
subdivision of the Sonoran desert,
particularly S8onoran desertscrub, and

“sermidegert grasslands (Brown 1994),
primarily below 1,220 m (4,000 ft.)
elevation (Wilepx et al, 2000). While
pygmy-owls will use the upland areas,
xeroriparian areas (dry washes) within
these vegetative gomymunpities appear to
be espeaially important (Wilcox et al.
2000). Sgnoran degertscrub
communities are characterized by the
presencs of a variety of cacti, large trees,
shrubs, and a diversity of plant species
and Vegetation layers. This community
includes, but is not limited to, palo
verde (Cargidium spp.), ironwood
(Olneya tesata), mesquite, acacia
{Acacid spp.), bursage (Ambrasia spp.),
desert hackherry (Celtis pallida), gray
tharn (Zizyphus obtusifelia), and
columnar cacti such as saguaro and
organ pipe {Gilman 1900, Bent 1938,
van Rossem 1945, Phillips et al. 1064,
Monson and Phillips 1981, Davis and
Bussell 1984, Johnson and Haight 1985,
Johnson-Duncan et al. 1988, Johnsgard
1988, Millsap and Jehnson 1988).

Cartain areas within the Altar Valley
were historically Sonoran gavanna
grassland; however, with the invasion of
mesquite, these areas are now more
properly classified as Sonoran
desertscrub (Brown 1994). The Altar’
Valley has alan heen described as
semidesert grassland and/or a mesquite

rassland biotic community with

onaran desertscrub in the foothill areas
(Abhate et al, 1999, Wilcox et al. 2000),
We, therefore, include all three of these
grassland gommunities in qur
descriptian of pygmy-owl habitat
because they now contain the apparent
hal;iitat requirements needed by pygmy-
owls. ‘

Heroriparian areas are utilized by
pygmy-awls in desertscrub and
grassland vegstation communities.
Pygmy-owls have been dotumented
usins xeroriparian drainages for nesting
and dispersal (Wilcox et al. 2000).

Drainages thraughout these areas
concentrate gvailable mojsture
influencing the diversity and structure
of the vegatation, Grasslands have
experienced the invasion of velvet
mesquite in the uplands, and there are
linear wopdlands of various tree species
(ash, hackberry, mesquite, etc.) along
lowland areas and washes. In |
desertscrub communities, xeroriparian
sites are characterized by species found

in the uplands (palo verds, mesquite, . .

acacia, ironwood, efe.) but typically
gmw bigger and aceur in higher
engities within the drainages.

- spacing appear to be necessary for

Pygmy-owls are considered nen-
migratory thrgughout their range. There
are winter (November through January)
pygmy-owl location records in Ozgen
Pipe Cactus National Monument (R.
Johnson unpubl. data 1976, 1980;
Tibbitts, pers. comm. 1997). Major
Bendire gollected pygmy-owls along
Rillito Creek near Camp Lowell at
present-day Tucsen on January 24,
1872, The University of Arizona Bird
Collection contains a female pygmy-awl
collected in the Tucson area an January
8, 1983 (University of Arizona 1995):
Similarly, recards exist from Sahino
Canyon on December 3; 1941, and
December 25, 1950 (UJ.8. Forest Serviee,
unpubl. data). Research and menitoring
conducted by AGFD has documented

- year-ronnd occupancy of known heme

ranges (the area used by pygmy-owls
throughout the year) (Abbate et al, 1989,
2000). These winter rezords
demonstrate that pygmy-owls are found
within Arizona throughout the year and
do not appear to migrate southward to
warmer climates during the winter
months, Therefore, it is important that
pygmy-awls have home ranges of
adequate size to provide for thair life
history requiremsnts throughant the
entire year,

Pygmy-owl dispersal patterns are just
beginning to be documented, One
banded juvenile in Arizona was
observed in 1998 approximately 3.9 km
(2.4 mi) from its nest site fallowing
dispersal, Five young monitared with
radio telemetry during 1998 were

" recorded dispersing from 3.5 km (2.17

i) to 10,4 km (6,5 mi) for an average
of 5.9 km (3.6 mi) (Abbate et a/. 1069].
In 1998, 6 juveniles in Arizong

dispersed fram 2.3 km (1.4 mi) {0 20.7

'km (12,9 mi) for an average of 10 km

(6.2 mi) (Abbate et al. 2000), In Arizona,
the maximum dooumented digpersal
distance is 34,8 lam (21.8 mi} (AGFD
unpubl. data). Juveniles typisally
disperse from natal areas in July and
August and do nat appear to defend a
territory until September. They appear .
to fly from tree to tree instead of long
flights and may mave up to 1.6 km (1
ml% or more in a night (Abbate et al.
1999). Trees of appropriate sige and

successful dispersal, but specific data
describing this pattern are currently
unavailable. Once dispersing male
pygmy-owls settle in a territqry (the area

.defended by a pygmy-owl), thay rarely

make additional movements.gutside of
their home range. For example, spring
surveys have found male juveniles in
the same general location as observed

. the preceding autumn (Abbate et al.

2000). However, unpaired female

dispersers may make additional
mavements into the subhsequent
breeding season (AGED unpubl. data).

Pygmy-owls typically make shert,
rapid flights. Observations indicate that
pygmy-owls rarely fly longar distances
than what is needed to travel from ene
tree to an adjacent tree (Abbate et al.
1699, 2000, AGFD unpubl. data),
Pygmy-owls will avoid flying across
large apen areas such as golf eourses
(Abbate ef al. 1999, 2000}, Pygmy-owls
have rarely been observed using areas of
high human activity, such as high-
density (4-5 houses/ac) housing, for
normal day-to-day activities within a
home range, nor during dispersal (AGFD
unpubl. data). Suoaesstul dispersal is
dependent on habitats in an apprapriate
configuration that are protectec{) from
disturbance. o

Sufficient space must eceur within
pygmy-owl home ranges to provide
vegetation of appropriate size-and cover
for roosting, sheltering, and foraging,
The area must be adequate to provide
far the needs of the pygmy-owl on a
year-round basis, Population grawth can
anly eceur if there is adequate habitat in
an appropriate gonfiguration to allow
for the dispersal of pygmy-owls across
the landscape. Disparsal habitat should
pravide sufficient gover in an,
appropriate configuratian to facilitate
movement and reduce mortality factors
(predators; prey availability, human-
related factors, etc.).

Food

Pygmy-owls typically hunt from
perches in trees with dense foliage using
a perch-and-wait strategy; therefore, -
sufficient cover must be present within
their home range for them to
successfully hunt and survive, Pygmy-
owls also hunt hy inspecting tree and
saguara cavities far pther nesting birds,
and possibly bats. Their diverss diet
includes hirds, lizards, insects, and -
small mammals (Bendire 1888, Sutton:.
1851, Sprunt 1066, Farhart and Johnson
1970, Oberholser 1974, Proudfaot 1996,
Abhate et a. 1996,19889), Observations
in Arizena from 1996 through 1098
indicate that reptiles, birds, mammals,
and insects were 44, 23,6, and 3
percent, respectively, of pygmy-owl
pray deliveries recorded; 24 percent -

: were unidentified (Abbate et al, 1999).

It is likely that uge of insects was
underastimated in these observations
becauge of the speed at which they are
consumed and aée difficulty im -~ ¢
observing suech small prey items, The
density of annual plants and grasses, as
well as shrubs, may be impartantto
enhancing the pygmy-owl's prey base.
Vegetation communities which
pravide a diversity aof structural layers
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and plant spacies likely gantribute to
the availability of prey for pygmy-owls
(Wileox et al. 2000), Pygmy-owls also
utilize different groups of prey species
on a asasenal basis. For exampls,
lizards, small mammals, and insects are
utilized as available during the spring
and summer during perieds of warm
temparatures (Abbate et g/. 1998).
However, during winter menths, when
low temperatures reduce the activity by
these prey grenps, pygmy-awls likely
turn, to birds as their primary source of
food and appear to expand their use
area in respanse to reduced pray
availability (Proudfoot 1996). Therefore,
eonservation of the pygmy-owl should
include cansideration of the habitat
needs of prey species, including
structural and species diversity and
seasonal availahility, Pygmy-owl hahitat
must provide suffisient prey base and
cover from which to hunt in an
appropriate configuration and proximity
to nest and reost sites. '

Water

Free-standing water does not appear
to he negasaagi‘er the surviva) of
Rygmy-ewls. During many hours of
researgh munitqringl. yygmy-awls have
never been obsarved directly drinking
water (Abbate et al. 1999, AGFD
unpubl. data); It {s likely that pygmy-
awls meet much of their biological
water requirements through the prey
they consume. Howgver, the presence of
water may provide related benefits to
pygmy-owls, The availability of water
may contribute to improved vegetation
structure and diversity which improves
cover availability. The presence of water
also likely attracts potential prey species
improving prey availahility.

Repreduction and Rearing of Offspring

Male pygmy-ow}s establish territories
using tarritorial-advertisement calls to
repel neighboring males and attract
females, Ususlly, pygmy-owls nest as
yearlings (Abbate ef al. 1989, Gryimek-
1972), and hath sexas breed annually

thersafter, Territories normally gontain -

several potential nest-rogst cavities from
which responding females select a nest.
Henge, cavities/acre may be a
fundamaental criteria for habitat
selection, Histarigally, pygmy-owls in
Arizona used cavities in eottonwoad,
mesquits, ash trees, and saguara cacti
for nest sites (Millsap and Jehnson
1988}, Racent information from Arizena
indicates nests were located in cavities
in saguare eacti for al] but two of the
knewn nests documented from 1996 to
2002 (Akbate ot al. 1996, 1898, 2000,
AGFD ynpubl. data), One nest in ap ash
tree and one in a eusalyptus tree were

the only non-saguara nast sites (Abbate
et al. 2000,

Pygmy-pwls exhibit a high degree of
site fidelity once territories (the area
defended) and hame ranges (the area
used thronghout the year) have been
established (AGFD unpubl. data).
Therefore, it is important that habitat
charactgristies within territorias and
home ranges he maintained gver time in
order for them to remain suitablg. This
is important for established owl sites, as
well as new sites established hy
dispersing pygmy-owls,

Shruhs and large trees also provide
protection against predators for juvenile
and adult pygmy-owls and cover from
which they may capture prey (Wilgox et
al. 2000), Little i3 known about the rate
or gauses of mortality in pygmy-owls;
however, they are susceptible to
predation from a wide variety of
species. Documented and suspected
Pygmy-owl predators include graat - -
horned owls (Buba virginianus), Harxis'
bawks (Parabyteo unicinetus), Coaper's
hawks (Aceipiter cooperii), seresch-owls
(Otus kennieattii), and domastic cats.
(Pelis catus) (Abbate et al. 2000, AGFD
unpubl. data), Pygmy-awls may be -
particylarly vulnerable to predation and
ather threats during and shortly after
fledging (Abbate et al. 1099), Arizona’
Game and Fish Department (AGFD)
telematrtglmonitonng in 2002 indicated:
at least three of the nine young were
killed by predators prior to dispersal
during a year when tree species failed

. toleaf out due to dreught conditions

(AGFD unpubl. data). Therefore, cover
near nest sites may be important for
young to fladge successfully (Wilgox et
al, 1898, Wilcox et al, 2000). A number
of fledgling pygmy-owls have perished
after being impaled on cholla captus,
probably dueto undeveloped flight
skills (Abbate et al. 1999). Conditians ~
which promate the preliferation of
cholla (evergrazing, vegetation

" disturbance, ste,) may contribute to this

mortality factar. Habitat that provides
for sngeessful reproduction and resring
of young provides trees and caeti that
are of adequate size to provide oavitias
in proximity te foraging, roosting,
sheltering and digpersal habitats, in -
addition tg adequate cover for
protection-from climatic elements and
predators in an appropriate
configuration in relation to the nest site,
The primary constituent glements
determined neepssary for the
conservation of the pygmy-owl include:
(1) Elevations below 1,200 m (4,000 f)
within the biotic communities of
Sonoran riparian deeiduous waadlands;
Sonoran riparian scrubland; mesquite
bosques; xereriparian communities;
tree-lined drainages in semidesert,

Soneran savanna, and mesquite
grasslands; and the Arizana Upland and
Lawer Colarado River subdivisions of
Sonaran desertscrub (see Brown 1094
for a description of vegatation
gommunities):-(2) nesting cavities
lagated in trees inoluding, but not
limited to cottonwead, willow, ash,
rmesquite, pale verde, ironweod, and
hagkkerry with a trunk diameter of 15
em (6 in) or greater measured 1.4 m (4.5
#) from the ground, ar large columnar
cagtus such as saguare or organ pipe
greater than 2.4 m (8 &t); (8) multilayered
vagetation (presence of canopy, mid-
stary, and ground cover) provided by,
trees and eacti in association with .
shrubs such as acacia, prickly pgar,
desert hackberry, graythorn, ete., a
ground cover such as triangle-leaf ",
hursage, burro weed, grasses, or annual |,
plants. By way of deseription,
[preliminary data gathered by AGFD. ..
indicates 35 percent graund cover at
perch sites and 48 peroent ground cover
at nest sites; mid-story cover ef 65
percent at pereh sites and 65 percent at
nest aites; and 73 pereent eanopy cover
at parch sites and 87 Ferqam £qnopy
cover at nest sites (Wilcox ¢t al. 1969)
(This AGFD information js based on.a.
limited study area, a small sample size, -
and methods used to describe .
microhahitat characteristics and may
have only limited applicability in

- project evaluation); (4) vegetation

providing mid-story and canopy level -
caver (this is provided primarily by.
treas greater than 2.m (6 ft) in height)
in a gonfiguration and density =
compatible with pygmy-owl flight and
dispersal hehaviors. Within 15-m radius
plats centered on nests and perch sites,

-AGFD has doeumented the mean -

number of trees and-average height of
trees for Sonaran desertscrub and
semidesert grassland areas. The mean
number of trees par plot in Sonoran
desertscrub plots wag 12,5 with a mean
height of 3.95 m, The mean number of

- trees in semidesert graasland wags.28.5

with s mean height of 8.1 m (Wilgox et
al. 2000) (This AGFD information is
based an a small sample size using a
method designed t describe
micrghabitat characteristics, These -
numbers may have only limited
applicability in project gvaluations); and
(2) habitat elements configured and
human activity levels minimized se that
unimpeded use, based on pygmy-owl
behavioral patterns (typical flight
distanges, activity level tolerance, ete.),
gan oceur during dispersal and within
heme ranges (the total area used on an
annual basis),

We determined that these proposed
primary gonstitugnt elements of critical
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habitat provide for the physiological,
behavioral, and ecnlegical requirements
of the pygmy-owl. The first primary
constituent element provides the
genseral biatic gommunities which are
known to suppart pygmy-owl habitat in
Arizena, We conelude that this element
is eseential to the gensarvatien of the
E{}:gmy-awl because the species is not

LoWR 10 geeur outside of these biotic
commumitias, ‘

The sacond primary constitusnt
element provides the camponents
necessary for nesting, such as cavity
availability and eover, The third
primary gonstituent element describes
the structiral makeup of habitat
necessary to meet the hiolegical needs
of the pygmy-owl such as breeding,
nesting, roosting, perching, foraging,
predator aveidanoe, and thermal cover,
and algo promotas prey diversity and
availahility, T

The fourth primary constituent
olement describes the structural makeup
of vegetation necessary to mest the
biological neads of the pygmy-owl
ralated to movements and dispersal.
This ineludas small-scale movements
for foraging, defense, predator
avoidanee, pair formation, nest site
selaction, etc,, as well as landscape level
movements adeded to promate genetic
diversity and expansion of the
populatign; ,

e fifth aonstituent element
describes landecape conditions which -
may affeot pygmy-owl behavioral
patierns and relates to the need to
protect habitats from varigus
disturbanaes, Pygmy-owl behavior is net
typieally affected hy low levels of
human activity er activities which are
predictable (Ahbate et al. 1999, 2000,
AGFD unpukl. data). Law-density (< 3
hausas per acre) rasidential areas and
roads with low traffic volumes are
examples of this type of activity..
Howsver, high levels of human -
activitias, high-intensity activities, or
activities which cannot be predicted
may affect the areas pygmy-owls will
use for nesting, foraging and dispersal
(AGFD unpubl, data), High-density (> 3
houses par agre) residential, commarcial
areas with lights and constant high
lavels of agtivity ar unpredictable
agtivities of any level, ball fields, and

roads with high traffie volumes are
soms examples of activity levels that
eould potentially affect pygmy-owl
behavior and habitat uss. Igab’itat

.elements should be configured, and

human aqtivities should be minimized,
so dispersal and pygmy-owl agtivities
within its home range are not impeded.
Wo did not map critieal habitat in
sufficient detail te exclude all
developed argas and other lands
unlikely to contain primary eonstituent
elements essential for pygmy-owl
conservation. Within the proposed
critical habitat boundaries, only lands
containing some or all of the primary
constituent elaments {(defined above) are
propased as critical habitat, Existing
features and structures within propased
critical habitat, such as buildings; roads;
residential landscaping (e.g,, mowed

_ nenpative grmaments] grasses);

residential, commercial, and industrial
developments; and lands abave 1,300 m
(4,000 1t) do not contain some or all of
the primary constituent elements.
Therefore, these areas are not
considered critical habitat and are
specifically excluded by definition.
"Fagilitating the mevement of juvenile

Pygmy-awls to establish breeding sites,

as well s movements among currently
known lacal populations of pygmy-
owls, is important for dispersal and
gene flow, and providing such
connectivity is a widaly accepted
pringiple of gonservation bielogy. Thus,
portions of CHUs may function
primarily to provide such cennectivity
within and among CHUs and may
contain only the primary constituent
elements required for dispersal, but we
recognize the essential nature of sugh
connectivity to the persistengse of
pygmy-owls in Arizona.

 Wa are saligiting public comments,
informatien, or data which wil] help us
evaluate whether the areas we have
proposed are essential for the
conservation of the pygmy-owl. We seak
public comment on all areas within the
pygmy-owl's current and historical
range in Arizona, including whether any
of thege or ather areas should be
included or excluded from the final
designation. As stated previously, if
new information indicates that
propased CHUs are inapprapriate or

that there are additional areas that are
essential for the conservation of the
species in Arizona, we could revise the
designation of gritical habitat as
appropriate (30 CFR 424.12(g)). The
addition of any new areas to the current
praposal will require us te start the
prapesal pracess again by publishing a
new propesed rule and abtaining public
comment hefare making a final
determination,

Propased Critical Habitat

The proposed CHUs encompass all of
the verified, recent sites ocoupied by
pygmy-owls in Arizona, with the
exception of pygray-awls located on the
Tohone O‘edham Nation (ses
“Exclusions Under Sectian 4(b)(2)’ .
section of this rule), Each CHU contains
recent documented oceurrences of
pygmy-9wls, Tha CHUls were configured
by evaluating topography, vegetatian,
and our current understanding of
5 gmy-owl habitat suitahility and

Ispersal capabilities to select areas that
form an interconnected system of
habitat supparted by the principles of
conservation hiology. New pygmy-owls
continue to be found each year within
the proposed CHUs. Consequently, we
believe that continued surveys will
detect additional sites aceupied by
gﬁg&:&y-—owls within these propased

8. .

Table 1 presents a comparison of the
1899 designation of pygmy-owl eritical
hahitat and qur current propesal. A brief
summary of changes to the initial '
designation are included, Table'2 shows
the appreximate agreage of proposed

aritical habitat by-land ownership and

gounty. Areas in Pima and Binal -
Caunties, Arizana, that are proposed as.
critinal habitat hava tieen divided into
CHUs (ses.maps in the “Rule
Promulgation” section}). Critigal habitat
for the pygmy-owl ingludes habitat
within the CHUs which contain areas
that are below 1,200 m (4,000 ft) and
includs one or more of the primary
constituent elements related to
vegetafion, as desoribed above, A brief
description of each CHU and our
reasons for proposing those areas as
critical habitat are presented below.
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TABLE 1. mCOMPARBON OF THE 1999 GRlTchL HABITAT DES!GNATBN W!TH THE CURRENT PR@P@SAL
Earmer des|gnauon (64 FR 37419) current proposal ‘
Unit Acres Descnphon Unit Acres Deacsriptian
T i peeees 159,811 Extended from the Mexlean barder T e T 435.464 Extends eastwgrg to mclude the Bue-
, notthward betweep the Buengs . AQs Airgs NWR and regent qwl lp-
© Aires  National Wildlife Refuge gations; nerthward to inglude re.
(NWR) and the Tohono ©'odham cent owl sites and habitat for dis-
Nation, but did net include the persal
Buenos Aires NWR, ) . ' ;
2,3 ... sereerineases 47,678 | 8trip of petential habitat that con- | 2 ..rovvnn... v . 178,805 | Includes the former Unii 3 arfd ex-
: nected the Tohone O’edham Na- tends northward to ‘pravide for en:
tion to Saguaro National Park-West hanged eonnectvily  facliitating”
and Tucson Mountain County Park. movement bgtween southern Pinal
Lnit 3 was & very small ynit de- Gn.. tha Tueson area, and occu-
signed 1o provide connectivity pied areas to the sauth and west. .
across 10, ) &aguaro Natignal Park,Wasr Was
‘ added.

G v 87,362 { Unit 4 included occupled habitat in [ 3 oo, 73,958 | This unit Is based an recent le lpc;.a-
the Tucson area, which was then tions, average dispersal distance,
the most dense pygmy-owl con- and the Narthwest Tueson and
centration known in the State. Tortolita Pan SMAS " proposed in

‘ ) the draft Racgvery Plan. ‘

T 11 R - 211,354 Designated to pravide connectivity to | 4 .......... R coreras 76,161 | Much of this unit is not being pro-
the riparian habitat of the Gila and posad. The remaining partions are
8an Pedro Rivers north and north- dagignated argund regent pygmy-
east af Tycson, awl ogatians to provide far the ex-

pansien of this subpepulation (see
‘ “Methods” saction),

B rvereriennirirerns - 133,351 | Encompassed the riparian habitats of | None ......... prerterege | vvenneas e | This. unit is not heing proposed for

the Gila and San Pedro Rivers. designation based on the Isck of
) racent, verified locations and. our
inability to determine ihe presence’
of the primary censtifient elemnts

: {see "Methods" saation).

T reteiiineeiresrernnes 89,542 | Connected from unit 5a northward 10 { NONG .....pccecevireres | vorvreverinns .| This unit is not being proposed for
and inclyding the riparian habitat of designation- based an the .lagk of
the Salt River. recent, verifiad lacations. snd qur

inability to detarmine the presence
of the primary Gonstituent alements
L ' . ' (see "Metheds" section).
NONe .o | wraennetion, | This upit was not previously des--| 6 ..., 442,612 { This unit includes habitat _regently
’ ignated. : found o he gccupied In’ Qrgan
Pipe Qactus NM, on €abeza Priela
NWR, and an largely BLM land
BT ) areund the Afo area. -
BLE-17:] I 739,:)88 prreeerenernes peresseresspssnagrassenes eterrrearerses rrver | eevsisersenessanaserasererss 12@8 001

TABLE 2 —--AFPROXIMATE CRITICAL HABITAT ACREAGE BY COUN‘fY AND LAND OWNERSHIF1

Unit Gaunty WS | BLM NPS ?}jgf Piivats. Otharz Total
4400 | 22908 0| 283467 | 63310 1289 | 435464
0| 58180 | 22,022| 25782| 34967 | 18,091 | 150,051
0| 1484 9| 12730|  6830| .. 0| 20754
0| so683| 22022| 38512| 41497 18,081| 179,805
0 o 0| 12072| ‘21292 60| 33424
01 4208 0| 22391 13197 651 | 40534
0| 4205 0| 34463 34409 71| 73958
0| 29504 0| dig91| sova 90| 7618t
99,446 | 84,267 | 255509 2,638 752 9| 442,812
213036 | 200747 | 277.831| 350672| 146124 | 20,091 | 1,208,001

' Note: acreage gstimates are derived from Arizona Land Resource Information 5
2Includes other Federal (BOR, Barry M. Goldwater Range);

CHU Dascriptions

The following includes general
descriptions of each propased CHU,

ystem data based
Military (AZ National Guard), State (AZ

ineluding general land ownership,

geographical extent, dominant
vegetation, general land-use
information, and the reasen(s) why the

on the oited Iegal descnptnens
GFD) and County lands.

areas were determined to be essential to
pygmy-awl eonservation in Arizana.
Much of the detail in the following CHU
deseriptions was taken from Recovery
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Team documents, Legal descriptions, a
general logation map, and maps of

individual €HUs are in the “Regulation

Promulgation” section of this rule.
CHU 1

CHU 1 extends from the Mexican
border northward approximately 80 km
(80 mi) thraugh the Altar Valley along
the eastern edge of the Tehone O'odham
Nation. This CHU includes the Buenos
Aires National Wildlife Refuge, as well
as BLM, 8tate Trust and private lands to
the north. Numerous washes descend
from the Baboquivari Mountains on the
waest and the S{errita and San Luis
Mountains te the east. The Altar and
Brawley Washes are important valley
wash systems, Vagetation is dominated
by semidesert grassland (also described
as Spnarap gavanna or mesquite
grassland (Brown 1094)), but also
supports Arizena upland Senoran
desertscrub vegetation, particularly in
the nerthern part of this unit, Tree
species such as mesquite, ash, and
hackberry are found in the drainages of
this uait, while grasses, scattered
mesquite, and isolated saguaros are
found in the upland areas, Dacumented
gygmy-.awl use in this unit includes

oth breeding and dispersal.
Management issueg primarily relste to
gvazing and controlled burning, while
secondary-issues involve residentjal and
commercial development, Illegal border
crossings and management also impact
vegetation and ather resources in this
unit.

We determine that this area is
essential to pygmy-owl conservation in
Arizong because it contains recent
documentation of breeding pygmy-owl
locations and a number of pygmy-owls
with unknown breeding status. Since
1908, this unit has accoynted for
approximately 43 percent of the known
pygmy-owls in Arizopa (Harris
Environmental Group 1998, Flesch
1999, Abbate et al, 2000, AGFD unpubl.
data). In addition, the CHU is
contigugus with the Tohono O'odham
Nation, which provides important
connagtivity to the west and south and
may suppert breeding pygmy-owls.
Finally, the area provides connectivity’
between the pygmy-owls in Mexico and
the Toheno O'odham Nation with those
in the Tueson area (CHU 2 and 3). CHU
1 contajns-all of the dascribed primary
constituent elements, and its primary
functiens are to provide nesting ‘
appartunities and eonnectivity for. .
dispersal.

CHU 2

This CHU is annécted tothe |
northern portion of CHU 1 and the
Tohono O'odham Nation, providing

gonnactivity and dispersal corriders
between populations of pygmy-owls in
CHUs 1 and 3. This €HU includes the
wastern unit of Saguaro Natiopal Park

- and Pima County's Tucson Mountain

Park and extends westward to the
Tohono Q’odham Natian, then
northward and eastward to Interstate 10
to join CHU 3 at paints north and south,
Part of this CHU is within the newly
designated Ironwood Forest National
Monument, whigh is predominantly
compased of BLM land but also
includes some State Trust and private
lands. Vegetation is dominated by
Arizona upland Songran desertscrub
and lower Colorado River Sonoran
desertscrub, This unit alsp includes
some lands on which native trees are
returning and provide the desaribed
conditions for connectivity and
dispersal (primary gonstituent element
4), These lands wers previously used for
agricultyral purposes and have heaen
retired, Much of GHU 2 is under Federal
administration (RLM, Ironwoad
National Monument, Saguaro National
Park), but there is some State Trust and
private lands, particularly in the
northern part of the unit. No gingle land
use daminates this CHU; mining,
agricylture, grazing, develapment, and
recreation are present, Impaets to
pygmy-owl] habitat are also ocourring
from the constant movement of ,
individuals and groups crossing the
border illegally through this unit,

An important purpase of this CHU is
to allow for dispersal and other
movements of pygmy-owls among CHU
1, CHU 3, CHU 4 and the Tohano
Q’odham Nation. Movement amang
these areas is neeessary for the
maintenanee and expansion of pygmy-
owl subpopulations found within these
CHUSs. There is 8 known pygmy-owl site
located in the southeastern portion of
this CHU; howevaer, in general there has
been a lack of survey effort in this unit,

We determine that this CHL is
essential to pygmy-owl conservation in
‘Arizona becauss it provides '
connectivity between oecupied CHUs 1,
3, 4, and the Tohono 0'odham Nation.
This CHU provides breeding, roosting,
perching, and foraging habitat ‘
(constituent elements 1, 2, and 3) and
maintains an important linkage function

- among blocks of nesting habitat bath

lecally and over the pygmy-ewl's range
(constituent element 4) that is essential
to the pygmy-owl's canservation (see
discussion above), Human activities and
development are dispersed, and this
unit also contains park lands resulting

. in conditions assaciated with primary

constituent element 5, The primary
function of this unit is for connectivity,
but may beceme more important with

regard to nesting as the overall pygmy-
owl’s populatien expands.

CHU 3

This CHU lies primarily nartheast of
Interatate 10 and extends from
northweat Tugsen into southern Pinal
County, The boundaries of this unit are
based on the recommended Northwest
Tucson and Tortolita Fan SMAs found
in the draft pygmy-owl recovery plan.
The dominant vegetation is Arizona
upland Sonoren desertscrub, and the
grea contains stands of trees including
ironwood, mesquite, palo verde, and
other species impartant for pygmy-owl
roosting, perching, foraging and
predator avoidance (primary constituent
elements 1, 3 and 4), Saguaros occur in
relatively high densities and are used
for nesting (primary constituent element
2). Based on our eurrent understanding,
this CHU includes the mast sentiguous
and highest-quality pygmy-ow! habitat
in Arizona (Wilgox ef al, 1099, Wilcox
et al. 2000), The southern portion of this
CHU is mestly privately owned, the
central portion is primarily State Trust,
while the rest of the CHU is a mixture
of private, State, and BLM lands,

This CHU eontaing a high dansity of
active pygmy-owl nesting territaries and
dispersal pathways threatened by
existing and on-going land uses,
affecting primary constituent element 5.
It bas one of the highest known
densities of pygmy-pwls in Arizena, and
is one of anly four areas in the State
with documented breeding pygmy-owls.
Singe 1999, CHU 3 has accounted for 35
percent of the known pygmy-owls in
Arizona and 40 percent of the known
nests (Abbate et al. 1999, 2000, AGFD
unpubl, data), Thersfore, the primary
purpase of this CHU is to provide and
protect adequate breeding habitat for the -
maintenance and expansion of this local
population. Dispersal pathways within
the southem portian of this CHU are
limited, and so this CHU alsa protects
remaining areas of connectivity for
mavement within this CHU and among
adjacent CHUs, Some of the private land
within this CHU has been developed
and would nat he considerad eritigal
habitat if it does not contain the primary
constituent elements. Development
pressure continues to be the main
activity affecting conservation of the .
gpecies in this éHU. We determine that

his CHU remains an essential

. component of pygmy-owl conservation

because it supports one of the highest
densities of breeding pygmy-owls in
Arizona, contributes to recruitment in
the papulation, contains a significant
amount of high-quality habitat, and
provides all of the primary constituent
slemants.
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CHU ¢ ,

This CHU ageurs in Pinal County and
encompasses the narthernmost extent of
this critical habitat proposal, running
frem the nerth edge of CHU 3 northward
to an area approximately 14.4 km (9 mi)
north of Park Link Drive. The northern
terminus of this CHUJ was defined by
the average distance juvenile pygmy-
owls could disperse from the most
northern of resent pygmy-owl sites (see
discussion in “Methods” section).
Ve%etaﬁon ig almost entirely Arizona .
ypland Sanoran desertscrub. Grazing,
development, and mining exploration
have been identified as management
issues affecting the species in this area.
Fires have also contributed to the
current vegetation condition {increases
in exotic grasses and reduction of tree
eanqpy).and will likely remain an issue
in this unit into the future, These
burned areas still contain ene gr more
grimary constituent elements, but could

enefit from enhancement or special
management, CHU 4 is primarily State
Trust and BLM lands, with some
soattered private holdings.

This CHU has documented pygmy-
owl eccupangy (3 sites since 1999
(Ahbate et al, 1999, 2000, AGFD unpubl.
data.)), primarily within the southern

partions. Howevar, much of the unit has .

not heen syrveyed, and the surveys that
have ocourred have not been systematic.
nar regular, CHU 4 does contain
breeding habitat, and we expect an
increased survey effort would reveal
more pygmy-ow! sites, The primary
purposes of this unit are to maintain
and protect occupied sites, provide
expanded gpportunities for breeding,
and provide connectivity for dispersal
within the unit and to CHU 3, We
determine that this area is essential to
the pygmy-owl’s conservation in
Arizona, 8s it contains several known
pygmy-awl locations and provides
habitat for breeding as weﬁ as for
pygmy-owls dispersing within this unit
and from the breeding areas around
Tueson, Pygmy-owls have been
doeumented moving between CHUs 3
and 4 aver the past few years (Abbate
ot al. 1999). We determine that this CHU
remains an esgerntial component of
pygmy-awl gonservation because it
supports breeding pygmy-owls,
contributes to recruitment in the
papulation, contains a significant
amount of high-quality habitat, and
provides all of the primary constituent
elements. :

CHU §

This GHU runs from the Mexican
border northward along the western
edge of the Tohene O'odham Nation.

The CHU is almast entirely under
Federal ownsrship, including portions
of Gaheza Prieta National Wildlife
Refuge, Organ Pipe Cactus National
Monument, and eontiguous BLM land
in the vicinity of the town of Aje. This
unit also contains a small ameunt of
State Trust land, The area consists of
Arizona upland Sonoran desertscrub
and lower Calorado River Saneran
desertserub. Recreation-related
activities, undocumented alien traffic
and management, and grazing on BLM
lands are 519 primary management
issues in this unit. ‘

This CHU contains numerous pygmy-
ow! locations, including breeding sites.
Since 1999, this CHU has accounted for
approximately 21 percent of the knewn -

gmy-owls in Arizona (Abbate et al.
1999, 2000, AGFD unpubhl. data). We
determine that this CHU is essential to
pygmy-owl conservation, as it provides
breeding habitat contiguous with known
pygmy-owls in Mexico and on the
Tahono O'odham Nation. The purpase
of this CHU is to protect and maintain
known breeding areas, provide
cannectivity to Mexico and the Tohone
O’odham Nation, and allow for
oxpansion of this subpopulation
through dispersal, Recruitment and
resulting expansian of the papulation in
this area are necessary for the
consarvation of the species, GHU 5
contains all of the primary constituent
elemaents. E

Managed Lands

As part of our process of developing
this critical habitat proposal, we
evaluated existing management plans to
determine whaether they provide
sufficient protection and management .
for the pygmy-owl and its habitat such
that there is no need for additional
special manggement considerations or
protection of areas that otherwise would
qualify as critical habitat. Section 3(5)(i)
of the Act.defines critizal habiiat as
areas on which are found those qhysical
or biologieal features (I) essential to the
conservation of the species and (If)
which may require special management
considerations or protection. Adequate
special management or proteetion is
provided by a legally operative plan that
addresses sssential habitat and that
provides for the long:term cangervation
of the gpecias. We consider a plan
adequate when it: (1) Provides a
conservation henefit tp the species (i.e,,
the plan must maintain or provide for
an increase in the specigs’ population,
or the enhancement ar restaration of its
habitat withip, the area covered by the
plan); (2) provides assurances that the -
management plan will be implemented
(i.e., thpse responsible for implementing

the plan are capable of acecmplishing
the abjectives, have an implementation
schadule, and/er adequate funding for
the management pi %, and (3) pravides
assurances the egnservation plan will be
effective (i.e., it identifies biologioal
goals, has provisions for reporting
progress, and is of a duration sufficient
to implement the plan and achieve the
plan's geals and objectives), If an area
provides physical and biolegical
features essential to the consevvation of

‘the species, and also is covered by a

plan that meets these oriteria, then such
an area does not constitute critical
habitat as defined by the Act hecause
the primary constituent elements found
there ave nat in need of special
management. '
It i3 possible that some of the areas -
proposed (e.g., national parks/ ‘
monuments) ate already undera
managemant plan that will provide for
the long-term conservation of the ’
pyﬁmy«ow.l. We encourage landewners
to develop and submit management
plans and actions that are consistent
with pygmy-owl canservation that we
can evaluate and that may remove the
necessity of gritical hahitat regulation. If
any management plans are submitted ‘
during the open gormment period, we
will consider whether these plans
provide adequate special management
ar protection for the spacies. We will
use this information in determining
which, if any, areas should not be -
included in the fina) designation of
critical habitat for the pygmy-owl.

Exclusions Under Section a(b}(2) for .
Tribal Lands - :

Section 4(b)(2) of the Act requires us
to base critical habitat designations on
the best scientific and commercial data
available, after taking into consicsration
the econainic and any other relevant
impact of specifying any particular area
as critical habitat. We may exclude areas
from a critical habitat designation when
the benefits of exclusion outweigh the -~
benefits of designatien, provided the
exelusion will not result in the
extinction of the species.

As discussed in this rule, we know
that pygmy-owls ocoupy the Tahono
(*adham Naticn, but we have no
specific information on the numbers or
distributien. There is a eonsiderable
amount of unsurveyed habitat on the
Nation and, although we have no means
of quantifying this habitat, the
distributinn of recent sightings on non-
Tribal areas sast, west, and south of the
1.8, portion of the Nation lead orna to
reasonably conelude thai thess Tribal

' lands may support meaningful numbers

of pygmy-owls, Thus, we believe that
Nation lands are important to the
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conservation of the pygmy-owl;
hawever, it would be difficult to
determine whiech areas on the Natien
meet the definition of critical habitat
due to our lack of informationon
pygmy-owl numbers and distribution.
Based on our analysis below we find
that the benefits of exeluding the Nation
from the prapesed designation of
critina) hahitat outweigh the henefits of
ineluding them, Therefors, we are not
prapoesing to-ingludethe lands of the

under the jeapardy standard, we do nat
believe a designation of critical habitat
would provide significant additional
benefits to the pygmy-awl.
(2) Benefits of Exclusion

Pursuant ta Secretarial Qrder 3206
American Indian Tribal Rights, Federal-
Tribal Prust Respensibilities and the
Endangered Species Ast, we repognize
that we muyst garry gut aur

responsibilities under the Actina habitat on the Tehene O’'adham Nation .

Nation ag-oritical habitat.
(1) Bengfits of Inclusion

We do not beliove that designating
critica) habitat within the Nation would
provide significant additional benefits
for the pygmy-owl. Projects on Nation
lands with a Federal nexus (e.g., funded,
approved or carried out by Federal
agenclas, such.ag the Bureau of Indian
Affairs, Indian Health Serviges, or
Federal Highways Administration) will
trigger section 7 cansultation with us if
the projects affect pygmy-owls,
regardless af oritical habitat. Most
prajects of a soale large enough to
impact pygmy-owls will have a Federal
nexus. In addition, we have received
from the Tehono Q'odham Natiop a
document entitled A Conservation
Strategy fer the Federally Endangered
Cagctus Ferruginaus pygmy-owl on the
Tehena Q'adham Natien (Edward D. .
Manuel, Tohano @’odham Nation,.in ;-
litt. 2003) which outlines the general |
process by whigh the Nation and
Federal agengies will coordinate to
evalnate and address C{Jotential impacts
tn pygmy-awls related to various
activities an the Natien. While this
document is not sufficient to remove the
need for special management (see -
“Seotion 3(5)(A) Definition*" section
abeva), it does indicate the progress that
is being made through aur efforts to .
coordinate conservation actions on the
Nation:and the intent of the Nation to
conserve the pygmy-owl. . .

Because of the extent of the lands
within the Nation (approximately 1.2
million ba (3 million ac)) and the low
number of peeple residing in this area,
the soope and types of projects being
implemented have had minimal impacts..
on the landscape, disturbing less:than
300 acres singe September 1899 (E.
Manuel, Tehono (adham Nation, in
litt. 2002), We will-nentinue -
Goverpment-to-Government R :
consultations with the Tohone:O’odham.
Nation to address the conservation :
needs of the pygmy-owl on Tribal lapds.

In summary, because any patential
impagts ta the pygmy-owl from future -
prejects will be addressed through the
Nation's Congervation Strategy or
through a section 7 gonsultation with us

manner that Barmonizas the Federal
trust responsibility to Tribes and Tribal
sovereignty while striving to ensure that
Indian Tribes do not beara
disproportionate burden for the
conservation of listed species, so as to
avoid or minimize the potential for
conflict and eonfrontation.

In aggordanee with the Presidential
Memarandum of April 29, 1904, we
believe that, to the maximum extent
passible, Indian Puebles and Tribes
should be the governmental entities ta
manage their lands and Tribal trust
resources. The dasignation of critical

‘habitat would be expeeted tg adversely

impact our warking relationship with
the Nation, and we believe that Federal

. regulation through critical habitat .

designation would be viewed as an
unwarranted and unwanted intrugion

[into Tribal natural resqurce programs

and may harm our warking relationship
with the Nation which has been
beneficial in implementing natural
resourae programs of mutual interast,
For example, en April 28, 1999, the -
Chairman of the Nation accepted an..

'invitation to partner with Pima County

in develaping the Sonaran Besert
Congservation Plan. Representatives from
the Nation have participated in the
Sonoran Desert Conservation Plan |
planning process, including expert:
committees and education sessions.

. Moreqver, during 1999, the Service's

Regitn 2 Native Amarican Liaison met

. with representatives of the Nation tp

discuss. their relationship with Cabeza

- Prieta Matipnal Wildlife Refuge and to

further discuss a possible joint venture
to survey and anage the pygmy-owl an
Nation lands. Representatives from the
Nation are members of both the
Implementation and Technical Groups
of the Cactus Ferruginous Pygmy-Owl
Recovery Tearny. We are now mesting

-with the Nation gn a regular basis to

develap a statement of relations and to-
pursue the developmentofa v
management plan for the natural
resourges on the Nation, which would
include the ygmy-owl!

Pyrsuant g) Segretarial Ordar 3206,

- the Service acknowledges our unique

and distinetive Federal Tribal trust
responsibility and obligation toward the

Natian with respect to lands owned and
managed by the Nation, Tribal trust
resgurces, and the exercise of Tribal
rights, Consequeantly, we are sensitive to
the fact that the Tohono O'odham
culture, religion, and spirituality may
invalve or relate ig anjmals, ineluding
the pygmy-owl. Ws agknowladge the
qultural sensitivity of the Natian with
regard to owls,

a believe the designation of eritical

would adversely impact our working
relationship with the Nation, which has
been and is currently beneficial for the
censervation of the pygmy-owl and
ather natural resource management
programs. Wae believe, as stated in
section 4(h)(2) of the Agt, that the
benefits to excluding the Toheno
C''edham Nation gutweigh the benefits
of specifying this area ag gritica) habitat.
We also do not believe this exclusion
will result in extinction of the pygmy-
awl hecause of the limited threats to
pygmy-owls and thair habitats, and the
initiation ef a aonservation program.

Lands Covered Under Existing Habitat
Conservation Plans (HCPs) -

Section 10(a)(1)(B) of the Act
authorizes the Servige tp issue to nen-
Fedearal entities a permit for the
incidental take of endangered and
threatened specigs. This permit gllows a
non-Fedaral landowner to prageed with
an agtivity that is legal in all other
respeats, but that results in the

" incidental taking of a listed species (i.e,

taka that is incidental to, and not the
purpese of, the garrying out ofan
otherwise lawful activity). The Act
apscifies that-an application for an’
incidental take permit must be
acgempanied by a conservation plan,

and specifies the:content of such a plan.. -

- The purposs of such a habitat

conservation plan, or HCP, is to describe
and ensure that the effects of the
permitted action an covered species'are
adequately minimized and mitigated
and that the aetion doss not appreciably
reduas the survival and recovery of the
species, . . . :
Within the range of the pygmy-owl,
the 8aervice has approved an HCP
involving the Lazy K Bar Ranch. We
evaluated this HCP to determine

- whether it; {1) Prevides a congervation

benefit to the species; (2) provides
assurances that the managemsnt plan
will be implementad; and (3) provides
assurances the plan will he effective.
Appraved and permitted HCPs are .
designed to ensure the long-term
survival of govered species within the
plan area. Where we have an approved -
HCP, the areas we ardinarily wauld
designate as critical hahbitat for the
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gavered :faaies will be pretected
through the terms of the HCPs and their
implemesntation agresments,

The isswance of a permit (under
Section 10(a) of the Act) in association
with an HCP applicatian is subject to
consultation under Section 7()(2) of the
Act, While these consultations on
permit issuance have nat specifically
addressed the issue of destrustion er
edverse modification of eritical habitat
_far the pyg
the very similar cancept of jeapardy-to
pygmy-awls in the éalan area. Since this
HCP addresses land use within the plan
boundaries, habitat issuss within the
plan boundaries have heen thoroughly
addressed in the HCP and the
consultation an the permit associated
with the HCP, Qur experience is that,
under most eircumstaness,
consultations under tha jeapardy
standard will reach the same result as
consultations under the adverse :
modification standard, Common to both
appreaches is an appreciable
detrimental effect gn both survival and
racavery of a listed species, in the case
of critica} habitat by reducing the value
of the habitat so designated. Thus,
actions satisfying the standard for
adyerse modification are nearly always
found to also jeapardize the gpecies
cangerned, and the existence of a
critical habitat degignation does not
materjally affect the outecome of
consultation. Therefore, additional
measures to protect the habitat from
adverse madification are not likely to be
required,

¢ have reviewed the Lazy K Bar
Ranch HCP. A summary of our
assessmant is as follows:

(1) A eurrent plan er agreement must
be complete and provide sufficient
conservation benefit to the species: A
hahitat eonservation plan was submitted
and approved in-November 1998 which
provides for continued canservation of
the spegies threugh the minimization of
habitat destrugtien (a maximum of 17
percent disturhance), revegetation
(approximately 31 ag), and seasonal
restrictions to avoid petential noise
disturbance. These efforts will maintain
habitat for breeding and dispersal, as
well as reduge the potential for
disturbence during sensitive seasons of
the year. :

(%) The plan or agreement must
provide assuranges that the
canservation management strategies
will be implemented: The coverage
provided under this HCP and related
10(a)(1)(B) permit is ¢onditional upon
the implementation of the included
termg and eenditions. The terms and
conditions are nondiscretionary. Annual
reporting is required showing the results

mg;mﬂ.ih&yﬁuu@m&s&d ......... _on.ap anpual basis. Gavity inspection

of survays and cavity inspections, as
well as amount of area graded, plat
proposals, and the extent of revegetation
completed. -

(3) The plan or agreement must
provide gssurances that the
conservation management strategies
will be gffective; Manitaring is a kay
component of this habitat conservatian
plan. Surveys to detect pygmy-owl
presence or absence will be conducted

will osgur to dogument the status and
eccupancy of potential nesting cavities.
The plan provides for the funding and
completion of telemetry studies on any
pygmy-owls detected so that the effects
of the project on pygmy-owl] habitat uge
and behavior can be determined. The
success of vegetation salvage and
revegetation effarts will be manitored,
Photo decumentation will he used to
track the effects to habitat from both
development activities and revegetatian,

On the basis of this assessment, we
have determined that the area addressed
by the Lazy K Bar Ranch HCR does not
require additional special management
considerations to conserve the pygmy-
owl. Therefore, the area govered by the
existing, legally aperative ingidental
take permit issued for pygmy-owls
under section 10{a)(1)(B) of the Actis,
by defipition under Section 3(8)(A) of
the Act, not included in this propased
designation of critical habitat;

Lands within HCPs are subjeat to
digpasal (e.g, through sale qr exchange),
subject to various sideboards included
in each HCP. Proposed critical habitat
does not include non-Faderal lands
covered by an incidental take permit for
pygmy-owls issued under section
10(a)(1)(B) of the Act for these HCPs as
long as such permit, or a conservation
easemant providing comparable
conservation benefits, remains legally
aperative an sugh lands. :

We also eonsidered exclusien of HCPs
under subseation 4(h)(2) of the Act,
which allows us to exclude areas from
critical hahitat designation where the -
benefits of exclusion outweigh the
benefits of designation, provided the
exclusipn will not result in the
extinetion of the species. We believe
that in most instances, the benefits of
excluding HCPs from eritical habitat
designations will outwsigh the henefits
of including them, We believe this is the

‘case in relation to the Lazy K Bar Ranch

HCP that addresses pygmy-owls.

The benefits of including HCP
in critical habitat are normally
nonexistent, The principal banefit of -
any designated critical habitat is that-
activities in such habitat that may affect
it require consultation under segtion 7
of the Act if suah actions involve a

lands k

s____oovered

Federal nexus (i,6., an action
autherized, funded, or parried eut by 4
Fsderal agency). Sueh consultation’
would ensure that adeguate pratection
is pravided to avaid'adverse
madification of eritical habitat, Where
HCPs are in plage, our experience
indicates that this henefit is smallor*
nop-existent. ' o
Purther, HGPs typigally provide for
greater canservation benefits toa
_spacies than section.7- -

C s

consultations because HCPs assure the
long-term protection and managenient

of a covered species and its Habitat, -
Such assurances are typieally ngt-+ v
provided by section 7 consultations
whigh, in contrast to HGPs, often do not
commit the project propanent to long-
term special management or protections.

The development and implementation .

- of HCPs provide ather impertant

conservation bensfits, including the =
development of biological information
to gnide oonservation effarts and assist
in species recovery and the creation of
innavative salutions to conserve species
while allowing for cemmercial activity,
The edugdtional henefits of eritical
habitat, including informing the public
of areas that are important for the long-

“term survival and conservation of the

species, are gssentially the same as -

- those that would ogeur from the public

notice snd comment progedures
required to estahlish an HCP, as well as

“ the public participation that occurs in

the developnierit of many regional
HCPs. For these reasons, then, wa
believa that designation of critical
habitat normally has little benefit in
areas covered by HCPs. - '

The benefits of excluding HCPs from
being designated as critical hahitat
include relieving landownaers,
communities and colinties of any
additional vegulatory review that results
from such & ggstgnatien. ‘Many HCPs,
particularly largéx- regianal HCPs, take
many years {0 develop and; upon
completion, become regional
conservation plans that are consistent
with the recovery of cavered species.
Imposing an additional regulstary
review after HCP completion may
jeapardize conservation efforts and
partnerships in many areas and gould be
viewed as a disincentive to thos
develﬂf;in HCPs, S

Are _ateg benefit of excluding HCP
greas is that it would engourage the
continued development of partnerships
with HCP partigipants, including States,
local governments, conservation
prganizations, and private landowners,
that together can implement
conservation aations we would he
unable to accomplish alone, By
excluding areds eovered by HCPs from
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critical habitat designation, we preserve  funded, permitted or carried out, will Section 4(b)(8) of the Act requires that
these partnerships and, we believe, set  not require section 7 gonsultation. we describe in any prapesed ar final
the stage for more effective conservation ~ We will conduct our analyses regulation that designates eritieal
actions in the futyra. regarding the destruction or adverse habitat these activities invalving a

In general, we believe the benefits of  modification of eritical habitat overthe  Federal action that may destroy or
critical habitat designation to be entire critical habitat designation and on  adversely modify such hahitat or that
insignificant in areas govered by a unit basis, as dictated by condjtions may he affacted by such designation.
appraved HCPs, We also beligve that the within the unit. A consultation focuses  Agtivities that may destray or adversely
benefits of exaluding HCPs from . on the entjre critical habitat area modify critical habitat include those

designation are significant. Weighing designated, unless the gritical habitat that alter the primary eonstituent

the small benefits of inclusion against.  rule identifias another basis for analysis, slements to the pxtent that the value of
~ ——thabenafits of exclusion, including the such as discrete units and/er groups of ._epitieal habitat far-the conservation-ef—

benefits of relieving lfJFOPBI‘W owners of  units necessary for different life-cycle the species is appregiably diminished.

an additional layer of approvals and - ﬁh_a,ses. units representing distinetive We note that such activities may

regulation, together with the abjtat characteristics or gene pools, of  jnalude, but are not limited to:

encouraiament of conservation units fulfilling essential geographic (1) Activities such as clearing of
partneeships, would generally resultin  distribution requirements, In the cage of  vegetation that appreciably reduce the
HCPs heing excluded from critical the pygmy-owl, certain CHUs (e.g., CHU  vaJua of the critical habitat for breeding;
habitat desigration under section 4(b)(2) 1 and CHU 3) contain habitat for . (2) Activities such as glearing '
ofthe Agt, - breedi anccll dispe{;al é:gustrairgsd by 1 vegetation, mad-bu(‘;ldin%ﬁ ar re{crea;i?ﬁ;'

~ T . . . existing land usea. In additien, small that appreciably reduce the value of the
Effocts of Critical Hahitat Des_l gnation population size and dispersed critic.eﬁphabitat or gonnectivity;

Section 7(a) of the Act requires distribution of the pygmy-owl make (3) Activities such as clearing of
Federal agencies te evaluate their local populations within specific CHUs  vegetation, water diversion ar

actions both with respect to any species  and the ability to maintain connectivity impoundment, er high-impact
that is propesed or listed as endangered  among them gangraphically significant  reqrestion that appraciably reduce the

or threatened and with respecttoits . far the maintenance of the avarall value of the gritical habitat for feeding
criticel habitat, if any is designated ar  Arizona population of ygmy-awls, by pygmy-owls; ,
proposed, Regulatiens implementing When we issue a biological apinion ( )yictivitles, that appreciably reduce
this interagenay cooperation provision  concluding that 8 prajeet is liksly te the value of the critical habitat for other
of the Act are cadified at 50 CFR §402.  result in the destruction or adverse bialogieal purposes (e.g., roosting,
Saction 7(&)(3)-,vequ_h'as Federal agencies modification of critical habitat, we also rearing, or gther normal hehavior
to ensure that activities they authorize,  provide reasonable and prudent patterns). -
fund, or carry eut are not likely to alternatives to the projeat, if any are The following federally funded
Jeopardize the continued existence of . identifiable. Reagonable and prudent programs and actions that may be -
such a speciag, If a Federal action may . alternatives are defined at 50 CFR 402.2  affected by ths proposed degignation of
affect a listed species or its critical as alternative actions identified during  qritical ha{»itat include, but are net
habitat, the responsible Federal agency  consultation that can be implemented in ljmited {o: S
must enter into consultation with us, a manner gongistent with the intendsd (1) Funding er approval of road
Saction 7(a)(4) of the Act and purpage of the action; that are eensistent development, realignment, widening, or
regulations at 50 CFR § 402.10 require with the scape of the Federal agency's. - maintenance by the Federal Highway -
Federal agencies to gonfer with us on legal authority and jurisdiction, that are  Administration resulting in the
any action that is likely to result in econemically and technologically - significant loss or dagradation of the
destruction or adverse modification of - feasible, and that we belisve would primary constityent elements;
proposed critical habitat. avoid the likelihood of jeopardizing the ~ (2) Funding of housing development’
Activities on Federal lands thatmay  continued existence of listed species or by the Federal Housing Administration,
affect pygmy-owl eritical habitat will the destruction or adverse madification  Veteran's Administration, Small
Tequire saction 7 gansultation. Activities of critical habitat. Reasonable and -~ Business Administration or Department
on private or State lands that are prudent alternatives can vary from of Houging and Urban Development -
funded, permitted or carried out by a slight project modifications to extensive resulting in the significant loss or
Faderal agency, such s a permit from  redesign or relocation of the project, degradation of the primary constituent
the U.§. Army Gorps of Engineers Costs associated with implementinga  elgments; . ~
(Corps) under section 404 of the Clean  reasonable and prudent alternative are - (3) Approval of structures and
Water Act, or & section 402 permit similarly variable.. . = distribution for energy, communjcation,
under the Clean Water Act from the Regulations at 50 CFR 402.16 requize  and other utilities by the Federal Energy
Environmental Protegtion Agency Federal agencies to reinitiate Regulatery Commission or the Federal
(EPA), will be subjeqt to the section 7 consultation on previously reviewed Communications Cammission resulting
consultation prasess if these actions actions in instances where oritical in the 1pss or degradation of the primary -
may affect eritical habitat or a listed habitat is subsequently designated and - gonstituent elements;
species through medification of suitable the Federal agency has retained (4) Approval of actions related to .
habitat, Thraugh this consultation, we  discretionary involvement or gentral grazing, mining, recreation, and land
would advise agencies whether the over the action or such discretienary - - planning by the Bureau of Land
permitied actions would likely invelvement or control is authorizad hy K’Ianagement.U.s. Farest Servige, and
jeopardize the continyed existence of - law. Consequently, some Federal National Park Servige that result in a
the species or adversely modify critical ~ -agencies may request reinitiation of significant loss.or degradation of the
habitat, Federal actions not affecting consultaiion with us for actions for primary eonstituent elements; ~
critical habitat or etherwise not affecting which formal consultation has been (8) Approval of structures or actions -
pygmy-ewls, and aetions on non- completed, if those agtions may affect by the Bureau of Reclamation related to

Federal lands that are not federally proposed or designated critical habitat.  the maenagement of waterways or
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and propose conservation for §5
vulnerable speaies in Pima County,
including the pygmy-owl. The Town of
Marana is also pursuing an incidental
take permit for actions within their
jurisdiction that will address the
pygmy-owl and ather speciss, There is

floadways that result in a significant
loss ar degradation of the primary
congtituent elements; and

(6) Appraval of permits or actions
related to the Clean Water Act by ths
Environmental Protegtion Agency or
Corps that result in the significant loss

or degradation of the primary one currently operative HCP (Lazy K Bar
copstituent elaments. Ranch) that specifically addressss the
The Act and 50 CFR 17.22 also pygmy-owl and its habitat. Based on our

provide for the issuance of permits to evaluation of this HCP we have
involving endangered animal species
under certain circumstances. Such
permits are avajlable for scientific
purposes, to enhance the propagation or
survival of the species, and for
incidental take in gonnection with
otherwise lawful agtivities,

If you have questions regarding
whether specific.agtivities may
canstitute adverse modification of
critical habitat, contact the Field
Supervisor, Arizona Ecological Serviges
Field Qffice (see ADDRESSES section). ensure that the HCPs provide for
Requests for copies of the regulations on  protection and management of habitat
listed wildlife and inquiries about areas essential for the conservation of
prohibitions and permits may be the pygmy-owl. ~
addressed to the Servige, Branch of TﬁequP development process
Endengered Species/Permits, P.0. Box  provides an opportunity for more.

intensive data collestion and analysis

1306, Albuquerque, NM 87103
(telephane 508/248-6920, facsimil regarding the use of particular habitat

of the Act, that areas within this HCP de
not require additional special -
management consideratiens or .
protection, and consequently we have
not included areas within it as proposed
critica) habitat. (See the Managed Lands
section, abave, for a discussion of the
factors considered). ‘

In the event that future HCPs eovering

boundaries of designated critical

505/248~6022). ' arealxjsl by pygmynozlvls,. ’ghe gr%cess also
: : . enables us to conduct deteile
gf;:;i::;hgtﬁgﬁ?albita’g (;o;sﬂ%r;:nqn evaluations of the importance of such

lands to the long-term survival of the
species in the context of constructing a
- biologically eanfigured system of
* interlinked habitat areas.

We will provide technical assistance
and work closely with applicants
throughout the development of future
HCPs to identify lands essential for the
conservation of the pygmy-owl and
appropriate managament for those
lands. The take minimization and
compensation measures provided under
these HCPs are expected to proteat
critical habitat. Furthermore, we will
complete intra-Service consultation on
our issuances of section 10(a)(1)(B)
permits for these HCPs to ensure permit

Section 3(6)(A) of the Act defines
critical habitat, in part, as those areas
roquiring special management’
considerations or protection, Section
10(a)(1)(B) of the Act anthorizes us to
issue permits for the take of listed
species incidental to otherwise lawful
activities. This'permit allows a non-
Federal landowner to proceed with an
activity that is legal in a}l other respects,
but that results in the incidental taking
of a listed species. 'An incidental take
Eermit %)153 laation must be supported

y an HCP that identifles conservation
meagures that the permittee agrees to
implement for the species to minimize
and mitigate the impacts of the issuance will not destrdy or adversely
permitted ingidental take. The purpose . modify critical habitat. If an HCP that
of the HCP is to describe and ensure that addresses the pygmy-owl as a govered
the effacts of the permitted action on species is nltimataly a proved, we may
covared speaies are adequately reassess the eritical habitat boundaries

minimiged and mitigated, and that the  in light of the HCP,
action does not appreciably reduce the ic Analysi
survival and recovary of the species. conomic Anatysis

We began working with Pima County
in 1998 to devslop the Sonoran Desert
Conservation Plan whigh identifies and
provides for the regional or area-wide
protection and perpetuation of plants,
animals, and their habitats, while

Sectian 4(b)(2) of the Act requires us
- to designate oritical habitat on the basis
of the best scientific and commercial
data available and to epnsider the
economic and ather relevant impacts of’
designating a particular area as gritical
sllowing compatible land-use and habitat. We may exclude areas from
gcanomic activity, This regional HCP critical habitat upon a determination
will address the effects of urban growth  that the benefits of such exclusions

the pygmy-owl are developed within the:

habitat, we will work with applicants to .

outweigh the benefits of specifying such
areas as critical habitat: We cannot
excalude areas from critical habitat when
such an exclusion will result in the
extinction of the species. We have
sonducted a robust economic analysis
that complies with the ruling by the
Tenth Cireult Gourt of Appeals in New
Mexico Cattle Growers Assaciation; et.
al. v. U.8. Figh and Wildléfe Service on
the effacts of the propased critical -

- camy out otherwise peohibited activities__concluded, pursuant to-section-3(5)(A)——habitat-designation—We-are-annevmcing—— ——

the availability of the draft economic

analysis with this proposed rule, .
Puhlic Comments Solicited -

It is our intent that any final action
resulting from this proposal willbe as
aceurate and as effective as possikils,

- Therefore, we solicit comments ar ~
_suggestions from the public, other "

congerned governmental agencies, the
selentific community, industry, orany
other interested party concerning this
propaesed rule. We particularly seek
comments concerning: O

(1) Whether all areas proposed for

* designation are egsential to the

congervation of the species; o
(2) Whether any lands withip the

‘Toehone Q'odham Nation should be

ingluded in the designation; © =~

(3) Whether the henefits of excluding
specific areas will outweigh the benefits
of ineluding those areas as critical
habitat: , ‘ ‘

(4) Whether any areas included in the
proposed designation have adequate
special management and protection in
place such that they do not meet the .
definition of critical habitat;

" (5) Whether we have looked at the

right biglogical factars and ather
relevant data goncerning the number
and distribution of pygmy-owls in
Arizapa, quantity and quality of
available pygmy-owl habitat, and what
habitat is essential to the conservation
of the species and why, Is thers y
additional information we have not
copsiderad?; ‘

" (8) Whether the mathodmlogy ytilized

to delineate the proposed critical habitat
boundaries is appropriate for ‘
determining areas that are essential to
the conservation of the pygmy-owl (e.g.,
range of the owl, specific sites, and the
need for habitat connectivity); -

(7) If the rule agcurately refleqts the
land use practices and currentor* -
planned activities in the subject areas
and their possihle impacts on proposed
eritigal habitat; o

{8) Whether there are any foreseeable

- gconomic er other impacts resulting

from the proposed designation of 7
critical habitat, including any impacts
on small entities or families that are not

‘considered in the draft eeonomic
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analysis (specifically estimated number
of small businesses affected by the
designatian);

(9] Whether economic and other
valuas assaciated with designating
critical habitat for the pygmy-owl such
as those derived from non-consumptive
uses (e.g, hiking, camping, bird-
watching, erhanced watershed
protection, impraved air quality,
increased 20il retention, “existence
values," and reductions in
administrative costs) were included
appropriately;

10) Whether we properly assessed
thelavailable literature regerding pygmy-
owls; ..

(11) If the use of the preliminary
SMAs described in the draft Regovery
Plan is appropriate in dslineating
critical habitat areas;

(12) If the areas proposed for
designation ave essential to the
conservation of the species;

(13) Whether we have sufficient
information to suppert designation of
each of the tpmposed units;

(14) What should the relationship be
between the recavery plan and the
critical habitat designations; and

(15) Haye we adequately addressed
uncertainty and acientific disagreement
with raagect to all agpects of the
proposed designation?

Prior to making a fina] determination
on this proposed rule, we will take into
consideration all relevant comments
and additional information received
during the comment periad.

Peer Reviaw

In accordance with our policy
published an July 1, 1984 (59 FR

34270), we will seek the expert opinions .

of at least three appropriate and
independent specialists regarding this
praposed rule. The purpese of such
review ig to promote listing decisions
that are based on scientifically sound
data, assumptions, and analyses,
including input from appropriate
experts and specialists. We will send
these peer reviewers gopies of this
pmgosed rule immediately following its
Publication in the Federal Register. We
will invite these peer reviewers to
comment, during the public comment
periad, on the specific assumptions and.
conclusions regarding the propased
designation of c;itica? habitat.

e will consider all comments and
information reagived during the 90-day
commsent period on this proposed rule
durinigrepuaﬁon ofaflnal
rulemaking. Accerdingly, the final
decision may differ from this proposal.
Depending on publie comments,
information, or data received, we will
evaluate and make a final determination

on the areas that are egsential to the .
conservation of pygmy-owl, and critical
habitat could be revised as appropriate.

Public Hearings
The Act provides for one or more

- public hearings on this proposal, if

requested. We are scheduling one public
hearing on this proposal. We will hold
this public hearing in the Leo Rich
Theater at the Tueson Convention
Center in Tueson, AZ, on January 23,
2002, from 6:30 p.m. to 9 p.m. For mare
information on tfais hearing, contact the
Field Supervisor of the Arizona .
Ecological Services Field office (see
ADDRESSES section).

Executive Order 12866

Executive Order 12866 requires each
agency to write regulations/natices that
are easy to understand. We invite your
comments on how to make this notice
easier to understand including answers
to questions such as the following: (1)
Are the requirements in the netice
clearly stated? (2) Daes the notice
contain technieal language or jargon that
interferes with the clarity? (3) Does the
format of the notice (grouping and order
of sections, use of headings,
paragraphing, etc.,) aid or reduce its
clarity? (4) Is the description of the
notice in the SUPPLEMENTARY
INFORMATION section of the preamble
helpful in understanding the notice?
What else could we do to make the
notice easier to understand?

Send a copy of any comments that

* concern how we sould make this notice

easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street,
NW., Washington, DC 20240. You may
e-mail your comments to this addrass:
Execsec®ios,doi.gov.

Our practice is to make comments
that we receive on this rulemaking,

_including names and home addressas of
respondents, available for public review

during regular business haurs. .
Individual respondents may request that
we withhold their home address from.
the rulemaking recerd, which we will
honer to the extent allowable by Federal
law. In spme cirgumstances, we would
withhold from the rulemaking record a
respondent’s identity, as allowable by
Federal law. If you wish for us to
withhold your nama and/or addrass,
you must state this prominently at the
beginning of your camment, However,
we will nat gonsider anonymous
comments. We will make a]l
submissions from organizations or
businesses, including individuals
identifying themselves as
representatives or officials of

organizations or businesses, available
for public inspection in thelr sntirety,

Required Determinations
Regulatory Planning and Review

For the purposes of Executive Qrder
128686, this doeument is a significant
rule and has been reviewed hy the
Office of Management and Budget
(OMB), A separate consideration of the
sconomic and ather relevant impacts
will be conducted under section 4(b)(2)
of the Act.

We have prepared a draft economic
analysis to assist us in compliance with
section 4(b)(2) as well as Exacutive
Order 12866 and other regulatory
requirements, Concerning Executive
Order 12866, the draft analysis indicates
that this mile will not have an annual
economic effect of $100 million or more
or adversely affect an economic sector,
praductivity, jobs, the environment, or
other units of government. Under the
Aot, critical habitat may nat be
destrayed or adversely modified by a
Federal agengy action; the Act does not
impose any restrictions related to
critical habitat on nen-Federal persons
unless they are aonducting activities
funded or otherwise sponsared or
permitted by a Federal agancy.

As discussed above, Federal agencias
would be required to ansure that their
actiens do naet destroy ar adversely = .
modify designated critical habitat of the
pygmy-owl. Because of the patantial for
impacts on other Federal agencies’ .
activities, we will review this proposed
action for any inconsistencies wi
other Federal agency actions. .

If this rule is finalized we will
determine whether it materially affects
entitlements, grants, user fees, loan .
programs, er the rights and obligations
of their recipients, except those ,
involving Federal agancies which would
be required to ensure that their activities
dn not destroy or adversely modify
dasignated oritical habitat. As discussed
above, we have conducted an economic
analysis and determined that this rule
will not have an annual economic effect
‘of $100 million or mors,

OMB has determined that the eritical
habitat portion of this rule will raise
novel legal or policy issues and, as a
result, this rule has undergone OMB
review. The proposed rule follows the
requirements for proposing critical .
habitat contained in the Act.

Regulatory Flexibility- Act (5 U.8.C, 601
et seq,) -

Under the Regulatory Flexibility Act
(as amended by the Small Business
Regulatory Enforcement Fairness Act
(SBREFA] of 1896), whenever a Federal
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agengy is r»e.%uired to publish a natice of
rulemaking for any propesed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effect of the rule on small entities (ie.,
small businesses, small organizations,
and small gevernment jurisdictions).
However, na regulatary flexibility
analysis is raquired if the head of an
agency certifies that the rule will not
have a signifieant econemic impact on
a substantial number of small entities.
SBREFA amended the Regulatory
Flexibility Act to require Federal
agenciss to provide a statement of the
factual basis for gertifying that a rule
will not have a significant economic
impact on a substantial number of small
entities. Based on the information
available to us at thig time, we are
certifying that the rule will not have a
signiticant affact on a substantial
number of amall entities. However, we
intend to eonsider the information from
the addendum to the economic analysis
prier to gur final designation. The
following diseussion explains our
rationale and is based upon the
information contained in the draft
Economic Analysis that we are
providing for eamment concurrently
with this proposed rule,

This analysis first determines whather
critical habitat potentially affects a
“substantial number” of small entitiss
in epunties supporting critical habitat
areas. While SBREFA does not
explicitly define ‘‘substantial number,”
the Small Business Administration, as
well as other Federal agencies, have
interprated this to represent an impact
on 20 pergent or greater of the number
of small entities in any industry.

Estimated Number of Small Businesses
Affected; The “Substantia]l Number”
Test ' '

Ta be conservative, (i.e,, more likely
to averstate impacts than understate
them), this analysis assumes that a
unique entity will undertake each of the
projected consultations in a given year,
and go the number of businesses
affected is equal to the tatal annual
number of consultations (hoth formal
and informal).?

! See U.8, Small Buysiness Administration,

The Regulatory Flaxihility Act: An Implementation
Guids for Faderal Agencies, 1988. Accessed at:
www.shq.gav/advoflaws/rfaguide.pdf on

Degember 3, 2001,

? While it is possible that the same business could
eansult with the Sarvice more than once, it is
unlikely te do sq during the one-year timeframe
addressed in this analysis. However, should such
multiple qonsultations oceur, they would
cencantrate effeots of the designation on fawer
entities. In such a cage, the approach outlined here

First, the number of small businesses
affestad is estimated; ®

+ Estimate the number of businesses
within the study area affected by section
7 implementation annrually (assumsd to
be equal to the number of annual
congultations);

» Calgulate the percent of businesses
in the affected industry that ave likely to
be small; ,

» Calculate the number of affected
small businesses in the affected
indust,x?’;
¢ Calgulate the percent of small
businesses likely to be affected by
critical hahitat.

This calculatign reflects conservative
assumptions and nonetheless yields an
estimate that is still far less than the 20
percent threshold that would he
considered "“substantial.”” As & result,
this analysis concludes that a significant
economic impact on a substantial
number of small entities will not result
from the designation of critical habitat
for the pygmy-owl, Nevertheless, an
estimate of the number of small
husinegses that will experiangcsa effects at
a significant level is pravided helow.

Small husinesses in the construction
and development industry ceuld
got_ential.ly e affected by the

esignation of critical habitat for the
pygmy-owl if the designation leads to
significant project modifications ar
delays assaciated with development, To
be conservative, this analysis gssumes
that a unique company will undertake
each of the projected consultations in a
single year and that pach of these
companies will be a small business.
Thus, this analysis assumes that 27
unique companies will gonsult with the
Service on development projects gver
ten years, ar approximately 2.7
businesses per year. There arg
approximately 161 residential
development companies in the counties
in which eritical habitat units are
located. Thus, approximately 1.7

- percent of small residential

develgpment companies in Pima and
Pinal Counties may be affected by the
designation of critical habitat for the
pygmy-owl annually, Because 1.7
percent reflects conservative
assumptions and is far less than the 20
percent threshoeld that would be

likely wauld averstate the pumber of affeqted
businessas. '

1 Note that becausg these values represent the
probability that small businesses will be affected
during & ona-year time pericd, gslculations may
result in fractjons of businesses. This is an
accaptable result, as these valugs represent the
probability that small businegsas will he affected by
section 7' implementation of the Aat.

4 Census Bureau, County Business Patterns,

. Accessed at: httpi//www.census.gov/eped/ cbp/

view/cbpview.htm! on August 26, 2002,

gonsidared “substantial”, this analysis
gongludes that a significant econamic
impact on. a substantial pumbar of small
entities will not result from the
designation of critical habitat for the
pygmy-owl, -

~ To the extent that the designation of
gritical habitat for the pygmy-owl may
lead to an increase in the numker of
farmal consultations and praject
modifications, some mining operations,

‘partigularly the smaller gperators in

Pinal County, may be affected by the
designation. The Service estimates that
approximately six econsultations ars
likely to acgur within pygmy-owl
critical habitat areas in the next ten .
yaars, ar approximatel¥ 0.6 per year.
There are approximately 68 mining
companies in the counties in which
critical habitat units are located.s
Therefore approximately 0.6 percent of -
small mining companies in Pima and -
Pinal Counties may ke affected by the
designation of aritical habitat for the:
pygmy-awl annually. Because 0.9

-percent reflacts conservative

assumptions and is still less than the 20
percent threshold that would be
conaldered “substantial,” this analysis
cancludes that a significant ecenomic:
impact on a substantial number of small
entities will not result from the
designation of critical habitat for the.
pysmy-awl,

Bstimated Effects an Small Businesses:
The "'8ignificant Effect” Test

Costs of oritical habitat designation to
small businesses consist primarily of the
gost of participating in sectign 7
congultations and the qost of project
modificatjons. To caleylate the
likelihoad that 3 small business will .
experience a sigxiﬁcaut effect from
eritical habitat designstion for the
pygmy-owl, the followling calgulations
were made:

» Calgulate the per-business cost.
This consists of the unit cost to a third
party of participating in a sestien 7
consuitation (formal or informal) and
the unit cost of agsociated project
madifigations, To he eonservative, this
analysia uses the high-end estimate for
aach cost. .

» Determine the amount of anpual
sales that a company wauld need to
have for this per-business cost to
constitute 8 “'significant effect.” This is
calculated by dividing the per-business
rast by the three percent “significance”’
thresheld valus. ‘

« HEstimate the likelihood that small
businesses in the study area will have

* Censua Bureau, County Business Patterns,
Aagcessed at: http://www.census gov/encd/cbp/
view/ghpview.htm] an August 26, 3002.
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annual sales equal to or less than the
threshold amount caleulated above.
This is estimated using national
statistics an-tlie distribution of sales
within industries.?

+ Based on the probability that a
single businass may experience
significant effects, calculate the -
expected value of the number of
businesses likely to experience a
significant affest.

« Calculate the percent of businesses
in the study area within the affected
industyy that are likely to be affected
signifieantly, - -

Small busineases in the censtruction
and development industries per-
business cost could petentially be $4.3
million. The annual sgles that a
compary weuld need to have for this
per-business cost to constitute a
“significant effect’” would be $120

millien: Based pn national statistics 11 -

percent of small businesses in Pima and
Pinal Counties will have sales in this
range. Thus, the expected number of
small businssses likely to experience a
significant effect is 89 percent of 2.7, or
2.4 businesses annually, This number
represents approximately 1.4 percent of
construction and devalapment ‘
gompanies in Fima and Pinal Counties.
Because 1.4 pergent reflects
conservative asgsumptions and is still

less than the 20 percent threshold that

would be considered “'significant,” this
analysis eoncludes that a significant
sconomic impact on a substantial
number of small entities will not result
from the dasignation of critical habitat
for the pygmy-owl. ‘

The mining industry's per-business * regulatary action under Executive Order

cast could potentially be $45,700. The
annual sales that 8 gompany would
need to Have for this per-businéss cost
to congtitute a “sis r_xigcant effect’™
would ba '$1.5 million, Baseéd on
national statistics 22 pergent of small
husinesses in Pimaa and Pinal Counties
will have sales in this range. The
expected number of small businesses
likely to-experience a significant effect
is 88 pergent of 0.6, or 0.5 businesses
annually, This nymber represents
approximately ar 0.9 percent of mining
companies in Rima and Pinal Counties.
Because 0.9 percent reflects
conservative assumptions and is still
less than the 20 percent threshold that

wauld be considersd “significant,” this

analysis congludes that a significant
economic impact on a substantial -
number of small entities will not result

TR TSNS - « -

o Thiz probability is calevlated based on national
industry statistigs obtained from the Robert Morris
Assqeinted Annual Statement of Studies: 2001~
2002 and from comparisgn with the SBA
definitions of small businesses.

from the designation of critical habitat
for the pygmy-owl.

Executive Qrder 13211
On May 18, 2001, the President issued

- an Exscutive Order (E.O, 13211) on

regulations that significantly affect
energy supply, distribution, and use.
Executive Order 13211 requires agencies
to prepare Statements of Energy Effects
when undertaking certain actigns. We
have a very good consultation history
for the pygmy-owl; thus, we can
describe the kinds of actions that have
undergone copsultations, Within the
areas proposed as critical habitat ynits,
the BLM, Department of Energy (DOE),
and the Federal Energy Regulatozy
Commission (FERC) are likely to
undergo section 7 consultation fer
actions relating to energy supply,
distribution, or use. ,

Singe the species was listed in 1997,
the BLM has consulted op the 8afford

‘Resource Management Plan (RMP) and

the Phosnix RMP, which address utility
corridors. There are several other
proposed energy distribution lines (s.g.,
the Sonora-Arizona Interconnection
Project) in the planning phases that
involve Federal agancies, including

DOE, FERC, BLM and the Forast

Service, depending on the alternative

selected and the lands that will be

affected. Thesa distribution lines are
likely 10 require sgction.7 consultation
for one or several listed specias that
occur along their routes. Measures,

including adjustments to routes, shauld

be availahle to minimize and mitigate
adverse effects. L
While this rule is 4 significant

12866, it is not expected to significaritly
affect energy suppliss, distribution, or
use. Therefore, this action is not a
significant energy action and ne

. Statement of Energy Effects ig required,

Unfunded Mandates Reform Act (2

U.S.C. 1501 et seq.])

in accordance with the Unfunded
Mandates Reform Act (2 U.8.C. 1601 &t
seq.), based upon the information
available to us through the draft
Economic Analysis and as desaribed in
the “Regulatory Flexibility Act"” section
above: g

(1) This rule will not “significantly or
uniquely” affect small governments. A
Small Government Agengy Plan is not

_ required. Small governments will be’

affected only to.the extent that any of -
their actions invelving Federal funding
or autherization must not destray or
adversely modify the critical habitat.
(2) This rule will not preduce a
Federal mandate of $100 million or
greater in any year (i.e., it isnota

“significant regulatery agtion’ under
the Unfunded Mandates Reform Act).

Takings o
In accordance with Executive QOrder
12630, we have opnsidersd whether this

rule has gignificant takings implications.
1. Summary of the Action

Woe are proposing ta designate
approximately 1.2 million acres of ‘
aritical habitat for the pygmy-owl. On
September 21, 2001, the United States
District Court for the District of Arizona,
in National Asseciation af Home
Bujlders st al, v. Narton, Giv.~00~0803~
PHX~-SRB vacated the previous
designation of critical habitat for the
pygmy-owl and ordered us to issue a _
new propased rule designating critical
habitat for the pygmy-ow), This

- preposed rule is being issued pursyant

to that order.
11, Assessment of Takings Implications

The mere promulgation of a
regulation, like the enactment of a
statuts, is rarely sufficient to establish
that private praperty has been taken
unless the regulation an its face denies
the praperty owners ecenomically
viable uge of thelr land (Agins v. City of
Tiburon, 447 1.8, 256, 260-263 (1980);
Hodel v. Virginia Surface Mining and
Reclamation Ass'n, 482 U.8. 264, 1085
(1981)). The designation of critical
habitat alone does not deny anyane
economically viable uss of their
property, The Act does not

- automatically restrict all uses of critical
" habitat, but only imposas restrictions

under section 7(a)(2) on Federal agency
actions that may result in destruction or
adverse modification of designated
critical babitat, This {s nat the very rare
case such as that found in Whitney
Benefits, Inc. v, Unitad States, 826
F.2nd 1169 (Fed. Cir, 1991}, in which a
statute explicitly prohihits the anly
ecanamically useful activity pessible on
certain lands and a court is able to

‘discern without administrative action

that e permit.could posaibly be-
granted. . . -
Recognizing that governmental
regulation involves adjustment of rights
for the puhlic good, the eourt has found

-that a regulation whigh curtails the most

profitable use of praperty, resulting in a
reduction in value or limitations on use,
likewise does not negessarily resultin a
taking (Andrus v, Allard, 444 U.8, 51,
66 {1979); Agins, 447 U.8. at 262; Hadel,
452 U.8. at 298). Where & regulation-
denies property owners all
seonamically viahle use of their ,
sroperty, then a taking will likely eccur
Aging, 447 U.8, at 360). However,
where regulation doas not eategorieally
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prohibit use but merely regulates the
conditions under which such use may
oceur, and does not regulate alternative
uses, then no taking occurs (Hodel, 452
1.8, at 286). With the designation of
critical habitat, property ewners are not
denied the aconomica)ly viable use of
their land. Use of land is not
eategorically prohibited but rather
certain restrigtions are imposed upon
Federal agengy actions which may
result in 5’1& destrugtion or adverse

modification of gritical habitat. As such,.

it is not likely that taking qccurs.

Even heyond the above, however, a
praperty owner must establish thata
“concrete controversy” exists before the
court may even reach the merits of a
takings claim (Hodel, 462 U.S. at 294;
Agins, 447 U.8, at 260). The praperty
owner must show a apecific and real
impact to specific properties before
judieial resglution of a takings claim is
made (MacBenald, Sommer, and Fratos
v. Yolo Caunty, 447 U.8, 340, 348~349;
Aging, 447 (1.8, at 260). The issue is not
yet ripe for judigial resolution until
adminiatrative action is pursuedto a
final determination (Hodel, 452 U.S. at
297; MaeDaonald, 447 U.8. at 348-349),
It is likely that, priar te judicial
intervention, a solution will be reached
at the administrative level (Hodel, 452
U.8. at 297), The Act provides
mechanisms, through section 7
cansultation, to resolve apparent
conflicts hetween proposed Federal
actions, including Federal funding or
permitting of agtions on private land,
and the conservation of the species,
including avoiding the destruction or
adverse modification of designated

aritieal habitat, Based gn our experience

with section 7 consultations for all
listed species, virtually all projects—
including those that, in their initial
proposed form, would result in jeopardy
or advarse modifization determinations
in section 7 gansultations—canbe
implemented auccessfully with, at most,
the adoption of reasonable and prudent
alternatives, These measures must be -
economijcally feasible and within the
seops of authority of the Federal agency
involved in the congultation.

We balieve that the takings
implications asspciated with this critical
habitat designation will be insignifijcant,
even though private, State, and Federal
lands are included. Impacts of gritical
habitat designation may occuron
private landgsn where there is Federal
involvement (6.g., Federal funding or
permitting) subject to section 7 of the
Act. Impaets on private entities may
also result if the decision on a proposed
action on Federally owned critical
habltat eould affect economic activity
on adjeining non-Federal land. Each

actien would be evaluated by the
involved Faderal agensy, in
consultation with us, in relation to its
impact on the pygmy-owl and its
designated critical habitat. In the
unexpected event that extensive
modifications would be required tp a
project on private property, it is nat
likely that the economig impacts to the
property owner would be of sufficient
magnitude to support a takings action.
We da not anticipates that praperty
values will be affected by critical hahitat
designation, but this will be analyzed in
our economic analysis. Therefore, we
anticipate that this critical habitat
designation will result in insignificant

takings implications on these lands.

III. Alternatives to Designating Critical
Habitat :

~ Under the Act, there is no alternative
to designation of critical habitat. Critical

habitat must be designated unless we
determine that it is not prudent or
determinable to do so (16 U.8.C.
1533(b)(6)(C)). As described above, we
are under court order to complete a
rulemaking to designate critical habitat
for the pygmy-owl. We will further
consider the ecanomic and ather
relavant impacts of the designatien in
deciding whether to exelude areas for
the designation in the final rule.

1V. Financial Exposure

The designation of critical habitat for
the pygmy-owl will not on itg face cause
a taking of private property. Because the
Act's critical habitat protection-
requirements apply only to Federal . .

.agency actions, faw, if any, conflicts

between critical habitat and private
property rights should result, No
approximation of the financial exposure

. of the Federal government is possible,

but it is expected to be insignificant.
Based on the above assessment, we

find that this propased rule desi%nating

critical habitat for the pygmy-owl does

"not pose significant takings
" implications.

Federalism

In accordance with Executive Order
13182, we have considered whether this
rule has significant Federalism effects
and have determined that a Federalism
assessment is nat required, In keeping-
with Department of tha Interior policy,
we requested information from and
coordinated development of this
proposed rule with appropriate resource
agencies in Arizona, We will continue
to coordinate any future designation of
critical habitat for the pygmy-owl with
the appropriate agencies, , .

We do not anticipate that this
regulation will intrude on State policy

or administration, change the rols of the
Federal or State government, or affect
fiscal capacity. For example, we have
conducted many formal consultations
with the Corps and EPA over actiens
related to their issuance of permits -
pursuant to sactions 404 and 402, |
respeetively, under the Clean Water Act,
Becauss these consultations were o

" gonducted prior to the ariginal

designation of critical habitat, while
critieal habitat was in place, and after
critical habitat designation for the
pygmy-owl was vacated pursuantto
court order, we do not beljeve that this
designation of critical habitat will have
significant Federalism effacts, If this -
aritical habitat designation is finalized,
Federal agencies also must ensure,
through section 7 consyltation with us,
that their activities do net destray or
adversely modify designated critical
habitat, Neverthelegs, we do not
anticipats that the types of measurss,
provided by past consultations (e.g.,
those issued from 1997 through 2002),

- will increase because an area is

designated as eritical habitat. This rule
also will not change the private prqperty
rights within the area propased to be
designated ag critical habitat, For these
reasans, we do not anticipate that the
designation of oritical habitat will
change State policy or administration,
change the role of the Faderal or State
government, or affact fiscal capacity.

" Within some areas the designation of
critical habitat could trigger additional
review of Federal activities under
section 7 of the Act, and may result in
additional requirements on Federal
activities to avoid destroying or
adversely modifying gritical hahitat.
Any action that lacked Federal
involvement would not be affected by
the critigal habitat designation, Should
a federally funded, parmitted, or
implemented project be proposed that
may affect designated critical habitat,
we will work with the Federal action.
agency and any epplicant, through .
section 7 cansultation, to identify ways
to implement the propased project
while minimizing or avoiding any
adverse effect to the species or critical
hahitat, In our experience, the majority
of such projects can he successfully
implemanted with modifications that
aveid significant economic impacts to
pmjgct (Prqpcmgnts.. :

The e&t%mtmn may have some
benefit to these governments in that the
areas essential to the conservation of the
species would be clearly defined, and
the primary genstituent elements of the
habitat neoessary to the survival of the
species would be identified, While this

efinition and identification de not alter
where and what federally sponsored
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activities may oceur, it may assist these
lacal governments in long-range
planning (rather than waiting for case-
by-case section 7 consultations to
occur).

Civil Justice Reform

In aoeardance with Executive Order
12988, the Office of the Solicitor has
determined that this rule would not
unduly burden ths fudicial system and
would mest the requirements of sections
3(a) and 3(b)(2) of the QOrder. We
propose to designate critical habitat in
accordance with the provisions of the
Act, The rule uses standard property
descriptioné and identifies the primary
constituerit elements within the
designated areas to assist the public in
understanding the habitat needs of the
pysmy-awl.

Paperwark Reduction Act of 1995 (44
I.8.C. 3501 et seg.) ?

This rule does not contain any new
collections of information that require
approval by the Qffice of Management
and Budget (OMB) under 44 U.S.C. 3501
et seq. Tﬁis rule will nat impose new
record-keeping or reporting
requirements on 8tate ar local |
governments, individuals, businesses, or
organizations, = ’

National Environmental Policy Act

It is our position that, outside the
Tenth Circuit, we do not need to
prepare environmental apalyses as
defined by the NEPA in connection with
designating critioal habitat under the
Endér{x{gered Species Act of 1973, as
amended. We puiblished a notice
outlining our reasons for this ,
determination in the Federal Register
on Octoher 26, 1983 (48 FR 49244), This
assertion was upheld in the Ninth
Circuit Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir, 1995), cert. denied,
116 §. Ct, 898 (1996). ‘

Governmant-to-Government -
Relationship With Indian Pueblos and
Tribes Coe .

In accordance with the Secretarial
Order 3206, “American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act” (June 5, 1997), the
President's memorandum of April 29,
1994, “Government-tgp-Government
Relations with Native American Tribal
Governments” (59 FR 22951), E.O.
13175, and the Department of the
Interior's requirement.at 512 DM 2, we
understand that recognized Federal
Indian Pueblos and Tribes must be
related to on a Government-to-
Government basis, Therefore, we are
saliciting information from the Indian

Pueblos and Tribes and will arrange
meetings with them during the
comment period on potential effects to
them or their resources that may result
from critical habitat designation.

We have met with representatives of
the Tohono ('odham Nation and, based
on the Section 4(b)(2) of the Act, we
have determined that the benefits of
designating the Nation as critical habitat
do not putweigh the benefits of
excluding them. We also believe that
this exclusion will nat result in the
extinction of the pygmy-owl because of
the limited threats to pygmy-awls and
their habitat within the Nation and the
Nation's ipitiation of a conservation
program, In addition, the Recovery
Team has not recommended inclusion
of the Tohono O'odham Nation as a
Recovery Area, Cansequently, we are
not proposing critical habitat on the
Tohono O'odham Nation.

Pygmy-owls were recently located on
a grazing allotment held by the Pascua
Yaqui Tribe. These grazing lsases
include State Trust and Federal lands,
but are adjacent to lands held in title by
the Tribe. It will be irnportant to
coordinate canservation efforts for the
pygmy-owl in this area with the Pascua
Yaqui Triha. ;

e will continue to work with the
Tohono O'odham Nation and the Pascua
Yaqui Tribe regarding the development

. of management and conservation plans,

conservation agreements, grants, and
other cooperative projects that cauld
contribute to the recovery of pygmy-
owls in Arizona.

References Cited

A complete list of all references cited
in this final rule is avajlable upon
request from the Arizona Ecological -
Services Field Office (see “Addresses”
section).

Author ~
The primary authors of this notice are

" the stalf at the Arizona Ecological

Services Field Office (seo “Addresses”
section).

List of Subjects in 50 CFR Part 17
Endangered and threatened species,

Exports, Imports, Reporting and

recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation
Accordingly, we propose ta amend.

' Part 17, subchapter B-of chapter I, titls
" 50 of the Code 'of Federal Regulations,

as set forth below:
PART 17—-[AMENDER]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.8,C. 13611407, 16 U.8.C.
1531~1544; 18 U.8.C. 4201-4245; Pub. L. 99~
625, 100 Stat. 3500; unless otherwise noted,

2, Amend §17,95(b) by revising
critical habitat for the Pygmy-owl,
cactus ferruginous (Glaucidium
brasilianum cactorum), to read as
follows: :

§17.95 Critical habitat=-fish and wildlife.
* * & % *

(b) Birds, * **

CACTUS FERRUGINQUS PYGMY-
QWL (Glaucidium brasilianum
cagtorum)

{1) Critical habitat units are depicted
for Pima and Pinal Caunties, Arizona,
on the maps below. Thesé inaps are a
graphical representation of the
geographic boundaries that encompass - -
the propased pygmy-owl critigal habitat
and are provided for illustrative
purposes anly, The map and GIS files
used to create these maps are nat the
definitive gource for determining critical
habitat boundaries. While we make -
avery effart to represent the proposed
critical habitat shown on these maps as
completely and acourately as possible
{given existing time, resource, data, and
tﬁ.splay conatraints), the maps are for
reference only; the areas that
geographically contain the proposed
critical habitat are legally described
below,

{2) Within these areas, the primary
constituent elements for the pygmy-owl
are those hahitat components that are
esgentia) for the primary biological
needs of foraging (provide sufficient
prey base and cover from which to hunt
in an appropriate configuration and
proximity to nest and roost sites),
nesting (trees and cacti of adequate size
to suppoart cavities in proximity to’
foraging, roosting, sheltering and
dispersal hahitats), rearing of young
(adequate caver for protection from
climatic elerdents and predatars in an -
appropriate configuration in relation to
the nest gite), roesting (provides
substrates of adequate size and cover),
sheltering [provides substrates of
adequate size and cover), and dispersal
(provides adequate caver and
configuration to facilitate movement
and reduce mortality factors, i.e.,
pradators, prey availability, human-
related factors, etc.), Only areas within
these geagraphic boundaries that are

below 1,200 m (4,000 ft) and include

one or more of the primary constituent
elements related to vegetation are
proposed as critieal habitat. ,

(4) The primary constituent elements
inelude:

(i) Elevations helow 1,200 m (4,000 ft)
within the biotic eommunities of
Senoran riparian deciduous waodlands;
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Sonoran riparian scrubland; mesquite
bosques; xeroriparian communities;
tree-lined drainages in semidesert,
Senoran savanna, and mesquite
grasslands; and the Arizona Upland and
Lower Colorade River subdivisions of
Senoran desertscrub (see Brown 1994
for a description of these vegetation
communities);

{ii}) Nesting cavities ]ocated in trees
including, but not limited to,
zottonwood, willow, ash, mesquite, palo
verde, ironwood, and hackberry with a
trunk diameter of 15 cm (6 in) or greater
measured 1.4 m (4.5 ft) from the ground,
or large golumnar cactus such as
?agftu)aro or organ pipe greater than 2.4 m

8 1t);
(iil) Multilayered vegetation (presence
of canopdy, mid-story, and ground covar)
provided by trees and cacti in
association with shrubs such as acacia,
prickly pear, desert hackberry,
graythorn, etc,, and ground cover such
as triangle-leaf bursage, burro weed,

rasses, or arnval plants. By way of

escription, preliminary data gathered
by the Arizens Game and Fish
Department (AGFD) indicates 35
percent ground cover at perch sites and
48 percent geound cover at nest sites;

mid-story cover of 65 percent at perch
sites and 65 percent at nest sites; and 73
percent canopy cover at perch sites and
B7 percert canopy cover at nest sites
(Wilcox et al. 1999). This AGFD ‘
information is based on a limited study
area, a small sample size, and methods
used to describe microhabitat
characteristies and may have anly
limited applicability in project
evaluation; '

(iv) Vegetation providing mid-story
and canopy level cover (this is provided
primarily by trees greater than 2 m (6 ft)
in height) in a configuration and density -
compatible with pygmy-owl flight and
dispersal behaviars. Within 15-m radius
plots centered on nests and perch sitss,
AGFD has documented the mean
number of trees and average height of
trees for Sonoran desertscrub and ;
semidesert gragsland areas. The mean
number of trees per plat in Sonoran
desertscrub plots was 12.5 with a mean
height of 3.95 m. The mean number of
trees in semidesert grassland was 28.5
with a mean height of 8,1 m (Wilcox et
al. 2000). This AGFD informatien is
based on a small sample size using a
method designed to describe

microhabitat charagteristics, These
numbers may have anly limited
applicability in project evaluations; and

(v) Habitat elements configured and
human activity levels minimized so that
unimpeded uge, based on pygmy-owl
behavierel patisrns (typical f%ight
distances, activity level toleranca, efc.),
can aceur during dispersal and within
home ranges (the total area used onan
annual basis),

(4) Critical habitat does not include
non-Fedaral lands cavered under the
existing legally aperative incidental take
permit (Lazy K Bar Ranch) forthe
pygmy-owl issued under section 10(a)} of
the Act. i

{5} Areas above 1,200 m (4,000 ft) an

- existing features and structures within

praposed critical habitat, such as ,
buildings; roads; cultivated agricultural
land; residential landscaping (e.g.,
mowed nonnative ornamental grasses);
residential, commercial, and industrial
develapments; and ether features, do
not eontain the primary constituent
elements. Therefare, these aress are not
congidered oritical habitat and are
specifically excluded by definition.
(6] Note: Index map follows:
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secs. 39 to 36; 'T, 148 R 10 E,, secs.
311t036; T, 155, R. 0 E., secs. 1 to 4,
9to 16, 21 to 36; T. 16 S., R. 10 E,, secs.
1to0 36; T, 16 S., R, 8 E., secs. 25 to 28
and 33 t0 36; T. 16 S.,R. 9E., secs. 1

to 6, 12 to 15 and 19 to 36; T. 16 8., R.

10 E,, sece, 1t0 36; T. 17 S,, R. 8 E,, secs,

110 3, 10ta 16, 21 to 36, and E. 4 of
secs. 4and §; T. 17 §.,R. 9E,, secs. 1

t0 36; T, 17 8., R, 10 E,, sacs. 1 to 36;

T. 18 8., R, 7 E,, secs. 1, 12, and those
portions of 2, 11, 13 to 14, 24, 25 and
36 east of the Tohono O'odham Nation
boundary; T. 18 §,, R. 8 E,, secs. 1 to 18,
20 to 36, and thase portions of sec. 19
east of the Tehaeno Q'adham Nation
boundary; T, 18 8., R, 9 E., secs. 1 tp 36;
T,18 &,,R. 10K, so0s, 110 36; T. 19

S., R, 7E., sacs, 24, 25, 35, 36, and those

portions of secs. 1, 12, 14, 23, 26, 33 and
34 east of the Tohono O'odham Natien
boundary; T. 18 8., R. 8 E., secs. 1 to 36;
T. 19 S«, R' QE'y 80CS, 1to 36; T- 18 su
R.10E., secs. 1t012; T, 208,,R. 7E,
secs. 1t0 2, 11 to 15, 22 to 27, 34 to 36,
and those portions of secs. 3, 8 ta 10, 16
t0 17, 21, 28 to 29, 32 to 33 east ofthe
Tohono O’odham Natjon; T, 20 8., R. 8
E., secs. 110 36; T. 20 S, R. 9 E,, secs.
1to 12, 14 to 22, 27 to 34 and those
gortions of 13, 23 to 26, 36 within the
oundary of the Buenps Aires N.W.R,;
T. 21 8., R, 7E,, secs. 1 ta 4, 9to 16,
21 to 27, 34 to 36 and those partions of
sacs. 5, 8, 17, 20, 28, 29 east of the
Tohono O'odham Nation boundasry and
the portion of sec. 33 north of the
Tohono §'odham Nation boundary; T,

218..R BE secs. 1t036 T 218 R.
9 E., secs. 1to 11, 14 to 22, 27 to 33,
N 14 of sec. 34, and those portions af 12,
13, and 24 within the boundary of the
Buenos Aires NW.R.;T. 21 8,R. 10E,, .
those grtinns of segs. 6, 7, 18 to 20, 28,
30 within the boundary of the Buenos
Aires NWR,;T. 228, R, 7E, secs, 1
to 8, 10 to 15, and those portions of secs.
22 to 24 narth of Mexico; T. 22 8., R,
8 E,, secs, 1to 27 and these portions af
secs. 28 to 30, 33 to 36 north of Mexicc;
T,228,R 9E, secs. 6to7,181t0 19, |
80 to 31; T. 23 S., R. 8 E,, the portion
of sec. 1 north of Mexice; T, 23 8., R,
9 E., the portion of sec. 6 north of .
Mexxco and within the boundary of the
Buenos Aires N.W.R.

(ii) Note: Map of Unit 1 follaws:
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) Pfopoéed Critical Habitat for Cactus Féfrugiﬁoﬁs Pygmy-owl
(Glaucidium brasilianum cactorum)

| Unit 1

\x\ B
L. R S : \ Tucson
R o) .
Tehono O'odham . 4 ' AN
' Nation . /wljl \ \‘1\
N,
= R C

7
Santa Cruz
County
\,
\\ .
\
Proposed Critical Habitat 0 10 20 Miles N
DCountyLines |l ~ - L —- .
=== Major Roads 0 10 20 Kilometers
(8) Unit 2. Pima and Pinal counties, 1994 and Silver Bell Mountains, Ariz., (1) Unit 2; Gila and Salt Principal

Arizona, From USGS Casa Grands, Ariz, 1994 maps. Meridian, Arizona: T, 10S,,R. 8 E,,



71056

Federal Register/Vol. 67, No. 229/ Wednesday, November 27, 2002/Proposed Rules

secs. 25 to 36 and those portions of secs.

15 and 22 to 24 south and west of the
Santa Cruz River's east channel and
associated diversion; T. 10S.,R. 10 E,,
8ecs. 17 ta 21, 27 to 33, the portions of
sec. 8 south of Sasco Road, those
portians of secs, 34 and 35 north of
Pipal Air Park Road, and those portions
of sees, 9, 15, 16, 22, 23, 25, 26, 36 west
of west edge of pavement of I-10; T. 11
S.,R,9E., secs, 1t036; T. 11 S.,R. 10
E., secs 19 and 30, W. 14 of sec. 20, and
W, % of sec. 28; T. 11 8., R. 11 E. that
portion of sec. 6 west of west edge of
pavement of I-10; T. 12 8., R. 9 E,, secs.
1t0 17,19 to 29, 32 to 35, and W £
and SW'4 of sec 32; T. 12 S.,R. 10 E.,
secs.6to 7 and 18; T. 12 S,,R. 11 E,,
sec.36; T. 12 8., R, 12 E,, sec. 17, 20,
29, 31 to 32, and thoge portions of sec.
8 south of the edge of pavement of Avra
Vallgy Read, that portion of sec. 9 west
of edge of pavement of I~10 and south
of the edge of pavement of Avra Valley
Road, that portien of sec 15 east of the
edge of pavement of Interstate 10, those
ortiens of sec. 16 east of the west
eves/bank of the Santa Cruz River,
these portions of secs. 21 and 22 within
the east and waest levies of the Santa

Cruz River, the portions of secs, 26 and
27 within the levess of the Santa Cruz
River, E'4 of the SE 4 of sec 34 and
that portion of sec. 34 sputh and east of
the south edge of pavement of Cortaro
Road and the portion of sec. 34 within
the levees of the Santa Cruz River, that
portion of sec, 35 west of the east levee
of the Santa Cruz River, and the portign
of sec. 36 within the levees of the Santa
Cruz River; T,13 8.,R, 9E,, secs. 1 to
18, 22t0 27, and 34t0 36; T. 13 S, R.10
E., secs. 7, 18 to 19, 29 to 36, and NW

14 of NW Y of sec. 6, W, %4 ef sec. 17,
W. 1, of the SW 14 of sac, 20; T, 13 8.,
R.11E, secs. 13 to 15, 21 to 28, 31 to
36, S. ¥4 of sec. 9, 8. ¥ of sec, 10, and
S. 14 of sec. 11, and N.E. %4 of sec. 29;

T. 13 8., R. 12 E,, sec.1 north of the adge
of pavement of Silverbell Road and west
of the east levee of the Santa Cruz River,
sec. 2 exgept that portion south and sast
of Abington Road., sea. 8, SE % of sec.
4 and the portions of se. 4 within
Saguaro N.P., sacs. 5 to 9, those portions
of secs. 10 to 11 north and west of
Abington Road, NE *4 and 5 4 of sec.
12, W 14 of the NE 4 and W 4 of sec.
13, E 4 and SW % of gac. 14, N 4 of
the NW %4 and NW Y% of the NE 4 and

8 14 of sec, 15, sacs. 16 to 22, W 4 of
seg, 23 and that portion of sec, 23 north
and west of W, Paseo de las Estrallas to
N, Calle del Riseo to W. Placita del
Risco to N. Paseo del Barranco to W,
Calle de la Busca, and the portion of sec
24 north and west of W, Calle de la
Busca and Tortolita Road, secs. 28 to 33,
and that portion of secs. 34 and 35
within saguaro N.P, administrative
boundary; T, 13 §,, R. 13 E., sec. 6
within the channel of the Santa Cruz
River and Canada del Oro and sec, 7
within the channel of the Santa Cruz |
River and the Rillito River; T, 14 8., R,
9E,secs. 1to3and6to12;T. 14 S,

R. 10 E., secs. 1 to 12, 25, and those
portions of secs, 23, 24 and 26 outside
the boundary of Tohono O'odham
Nation; T, 14 8., R, 11 E,, secs. 1 to 15,
221t036; T, 14 5,, R, 12 E., segs, 4 to -
11, 13 te 22, 24, N, v of 23, N, 4 of

30, and those portions of secs, 1 to 3, 12,
and 25 within Tucson Mountain County
Park; T. 14 8., R. 13 E,, those portions
of secs. 7, 18, 18, and 28 to 30 within
Tueson Mountain County Park; T. 18 S.,
R.11E,sec.3t0?7. - '

(i) Note: Map of Unit 2 follows:
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86 and 8 %4 of see, 35; T, 10 S,,R. 10

E., seps, 1to 3, 10 to 14, 24, those
portions of secs. 9, 18, 22, 23, 25, 26, 36
sast of east edge of pavement of I-10,
and § 4 of sec, 4 east of the east edge
of pavement of I-10; T.10 8., R.11E,,
sges, 110 13, 23 t0 27,31 ta 36, N 14

of sec. 14, N % of sec 15., N 4 of sec.
16, N %4 of seg. 17, N "4 of sac. 18, SE
4 of see, 22, 8 4 and NE 14 of sec. 28,
angd 814 of sac. 29; T.10 8., R.12 E,, Sec.
4t09,16t0 18, N %4 of sec. 1, S 14 of
N 4 of sec, 2 and the N 4 of 8 ; of
sec. 2, 8 14 of sec. 3, N 14 and SW ¥4

of sec 10, NW 14 of sec, 15, N %42 and
8W % of sec 20, N %4 and SW 4 of sec
30, W 4 of sec 31, and those portions
of sags. 28, 29, 31, 32, and 33 within 150

m (495 ft.) of the center of Cottenwood
Wagh and its southern branch; T,11 8.,
R.11 E, secs. 1 to 5, the portion of sec.
6 east of the eastern edge of pavement
of I-10, E 12 of sec. 12, and those
portions of secs. 12, 13, 14 and 23 that
are east of the Central Arizona Froject
Canal property and within 150 m (495
ft,) of the center of Cottonwaod Wash;
T.11 8, R12 E,, secs, B, 7, 17, 20, 21,
25 to 28, 34 to 36, SW 4 of sec. 5, W

14 and SE % of see, 8, W 14 of sec 18,
E %4 and NW 14 of sec. 18, NE 4 of sec.
19, E 14 of Sec 29, E-14 and NW 4 of
sec. 33, that portion of sec. 5 within 150
m (495 ft.) of the center of Cottonwood
Wash, and those portions of secs, 3, 9,
10, 19, and 30 within 150 m (495 ft) of

the centar of Cachie Wash; T.11 8., R.13
E., sezs. 28 to 33; T.12 8,, R.12 E,, secs.
1to 4, 10 to 14, 24, the E *4 of NE 14
and the 8E 4 of the NE %4 and the NE
14 of the NW 4 of sec 5, those portions
of secs. 9, 15 to 16, 23 east of the east -
adge of pavemant of I~10, N 14 of sec.
25 and the E 3/4 ofthe § %4 of seg 25
excluding the SE 4 of the SE 4, and
the pertions of sec. 26 north of the north
edge of pavement of Cortare Farms Road
and east of the cast edge of pavement of
I-10; T128, R13E, secs. 4 to 9, 16 to 21,
N %4 and E 4 of the SE 4 of sec 30,
W 14 of the SW 4 of sec. 20 and that
hartion of see 29 north of Gortaro Farm
Road and waest of Shannon Road,

(ii) Note: Map of Unit 3 follaws:
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(1Q) Unit 4, Pina] County, Afizona.
From USGS Casa Grande, Ariz., 1994
and Mammoth, Ariz., 1986 maps.

(i) Unit 4: Gila and Salt Principal
Meridian, Arizona: T. 8 S.,R. 11 E,,

secs. 7ta 36; T, 8 8, R. 12 E,, secs. 18
to 20, 29 to 33, and those porticns of
S6CS, 7, 8, 16,171 2.11 22) 27, 281 34 a.nd
35 west of edge of pavement of State -
Route 79; T. 9 8, K. 11 E,, secs. 1 to 36;

T.98, R 12 E., secs. 310 11, 13 t0'36,

and those portions of sees. 1, 2, and 12

west of edge ef pavement of State Route

79; T, 8 8, R. 13 E,, secs. 19, 32 and 33,
(ii) Note: Map of Unit 4 follows:
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1994 and Quitebaquito Hills, Ariz.—
Sonare, 1994 maps. :

(1) Unit §: Gila and Salt Principal
Meridian, Arizona: T.128.,R. 5 W,
secs. 1to 5, 8to 17, 20 to 29, 32 to 36;
T, 12 8.,R. 4 W., segs. 4 to 9, 16 to 21,
28t033; T.138, R, 7 W, sec. 36; T. 13
S.,R.8W, secs.19t036; T. 13 S.,,R.

5 W., 8ecs. 1ta 5,810 17, and 19 to 36;
T, 14 §..R. 10 W, segs, 25 tp 28, 32 to
36, and the portions of sec. 31 within
Pima County, Arizona; T. 14 5, R.9W,,
secs. 25 t0 36; T. 14 8., R. 8 W, secs.
13to 16 and 20tp 36; T. 14 S, R. 7 W,,
socs, 1to 4,and 84036; T.14S.,R. 6
W.,secs, 1t0 36; T, 14 S,,R. 5 W, secs.
1t036; T. 15 8,,R. 10 W,, secs. 1 to
5,810 17, 20 to 29, 32 to 36, and those
portions of sacs. 6, 7, 18, 189, 30, and 31
within Pima County, Arlzona: T. 15 8,,

R.9W,secs. 1t034;T. 155, R.8W,,
secs. 110 30; T. 15 &, R. 7 W,, gecs. 1
to 30; T. 156 8., R. 6 W,, secs. 110 30
and 33to 86; T. 15 §,, R. 5 W, secs. 1
t036;T.15S,,R. 4 W, secs. 410 9, 16
to 19, 30 to 31 and those portions of 3,
10, 15, 20 to 22, 29, 32 west of the
Tohono ()’edham Nation boundary; T.
16 S.,R. 10 W,, sags. 1 t0'5, 8 10 14,
those portigns of 15 to 18 north of
Mexico, and those portions of secs, 8, 7

and 18 within Pima County, Arizona; T.

16 S, R. 9 W, secs. 3 tn 8, and sec. 18
T.16 S.,,R. 6 W,, secs, 1 to 4, 9 o 16,
21t028,and 3310 36; T, 16 S,,R. 5 W,,
secs.1t0 36; T. 16 §,,R. 4 W,, secs. 6
to 7, 17 to 20, 20 ta 33, and those
portions of 5, 8 to 9, 16, 21, 26 to 28,
34, 35 west of Tohano Q'odham Nation
boundary; T. 17 8., R. 6 W, secs. 1 ta

4, 8to 16, 21 to 28, and 35, 36, those
portions of secs. 33 and 34 north of
Mexica.; T. 17 §., R. 5 W,, secs, 1 to 36;
T.17 8., R, 4 W,, secs. 4 t0 9, 16 19 22,
25 to 36, and those portions of secs. 3,
10, 11, 14, 15, 23, 24 west of Tohano .
Q'odham Nation; T. 18 8., R, 8 W,, those
partions of secs. 1 to 3 within Organ
Pipe Cactus N.P. and narth of Mexico;
T.18 8,R, 5 W., secs, 1to §, 11, 12 and
thase portions of 6 to 10, 13 to 15 within
Qrgan Pips Cactus N.P, and north of '
Mexico; T. 18 5., R. 4 W,, secs, 1 to 17,
23, 24 and those pertions of secs. 18 to
22, and 25 to 28 north of Mexicqg; T. 18
§..R. 3 W, secs. 6, 7, 18, 19, and 30,
ang the portions of sec. 31 north of
Maxico. ‘

{ii) Note: Map of Unit § follows:
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® * * * *

Dated: November 15, 2002,
Paul Hoffman,

Assistant Secratary for Fish and Wildlife and
Parks.

[FR Dog. 02-29617 Filed 11-26<02; 8:45 am)
BILLING CODE 4310-65-P



